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)nal Labor Organization provides
ide statistics:

people die each year from work-
accidents and injuries.

here are 340 million work-related injuries each
year.

e There are 160 million work-related illnesses each
year.
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art of the plan

 The Policy will generally have per-accident deductible and annual
maximum payable amount
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nt Insurance?

wing options:

ou C sign a policy suited to your companies needs and budget
* In essence it covers eligible on-the-job accidents in which owner-
operators or contract drivers are involved while under dispatch
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Occupational Insurance

 With a workers compensation policy, you
get statutory benefits, but with an
occupational accident insurance policy, you

must make the following choices:
 The limit of liability to carry per accident
e The deductible to assume per accident
«“The level of disability coverage to provide
 The level of death benefit to provide

I hurt my back last week, so I've been
put on "Ligtht Duty" for a couple of weeks...
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nce world
rt of affordable alternative to the Workers’
emed to have become employees or assert they

t of their state's workers compensation law
e legal obligation to employees who suffer injury or death

insurance policy gives the employer the means to fund most or all of this
obligation at a lower cost than a workers compensation policy.

ALFA International

The Global Legal Network
Local Relationships Worldwide




WHY OCCUPATIONAL ACCIDENT INSURANCE?

You will be able to offer benefits to your owner-operators
for injuries they suffer on the job while under contract to
you

You will have protection in the occasional case when,
after an accident, an owner-operator tries to make a
workers compensation claim against you if there are no
other benefits available

Owner-operators may be more likely to contract with you
if this benefit is available

You will reduce the likelihood of having a lawsuit filed
against you if owner-operators are able to obtain
compensation for illnesses and injuries
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tutes

oW ages (depending on
the state)
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J

ory framework is the sole and exclusive remedy for an
Ann. § 42-1-540.

Is or her employer at common law for personal injury,

ent. Decisions applying South Carolina law have strictly

of emotional distress constitutes a personal injury that falls
S.E.2d 538, 540 (1992). This was recently upheld in the case of
VicClain court noted that only when the tortfeasor/co-employee is the
of the Act, and that only “dominant corporate owners and officers”

edy is under Workers” Compensation.

: e to the "exclusive remedy" doctrine in South Carolina, but there has also been "moderate" erosion by
court rulings. The key to determining whether the exclusive remedy provision of the South Carolina Workers’ Compensation Act applies to
exclude all other remedies is not whether the employer chooses to assert a claim for benefits under the Act, but whether both the employee
and employer are subject to the Act, and actual coverage exists.
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J
D EMPLOYEES

arson "engaged in employment under any
ied, oral or written . .. but exclud[ing] a

e of the trade, business, profession, or

n to prove by a preponderance of the evidence
pot, 372 S.C. 560, 643 S.E.2d 96 (Ct. App. 2007).

from coverage. These include railway express
sricultural employees and certain prisoners. Most
were added to the list of excluded workers. S.C. Code

ac rate employers and employees to elect to remain outside of the Act. Lastly,
independent contractors are not within the scope of the Act unless they are deemed to be statutory
employees of the owner. S.C. Code Ann. § 42-1-130.
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s, the

lIment-
vehicle, AND
tract which provides
river to a motor carrier.

-purchase may not be between the
individual a arrier—but it may be between the individual and a
an dffiliate, subsidiary, or related entity or person of the motor carrier, or any

other lessor or seller
S.C. Code Ann. § 42-1-360(9)

D EMPLOYEES
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D EMPLOYEES

ancing transaction must be on terms
stomary and usual retail transactions
ate.

ed an independent contractor and not an
carrier under this title.

he motor carrier to whom the individual contracts
icle mutually may agree that the individual or worker,
overed under the motor carrier's workers' compensation

y or authorized self-insurance if the individual agrees to pay the
contract amounts requested by the motor carrier.

Under any such agreement, the independent contractor or workers,
or both, must be considered an employee of the motor carrier only
for the purposes of this title and for no other purposes.
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TRACTORS
,

exercise of control.

3. The furnishing of equipment, and
4. The right to fire.

Of note, the court also stated that, while the employer/em}ployee relationship is
contractual in nature, no formalitY is required. If the acts of the parties suggest a
recognition of the employer/employee relationship, then the courts will respect that

relationship and find injuries to be compensable. ALFA
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Local Relationships Worldwide




ONTRACTORS

brtation Co., 382 S.C. 295, 676 S.E.2d 700
arolina significantly changed its approach to
ant is an employee or an independent
compensation coverage.

uck driver, entered a contract with the employer that
e claimant was an independent contractor, and not an
also made the claimant responsible for the majority of

and required the claimant to purchase an occupational accident
e parties’ conduct followed the terms of the contract in every

The Supreme Court held that each of the four factors must be weighed “with equal
force” in consideration of whether an employer/employee relationship existed.
(Previously, if a claimant was able to prove single factor, the existence of just one
element was “not merely indicative of, but, in practice, virtually proof of, the
employment relation.”)
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SOUTH CAROLINA: INDEPENDENT CONTRACTORS

While the court noted that
workers’ compensation laws
are to be construed in favor
of coverage, it recognized
that this principle“does not
go so far as to justify an %wm%m%% pous

analytical framework that SK VEARS OF TRAFFE SCHOOL {
preordains the result.”
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dent contractors outlined above and generally
injuries occurring on or after July 1, 2007, S.C.
/ that owner operators, along with drivers operating
ent under a valid independent contractor agreement

The South Carolina Supreme Court clarified that a motor carrier’s requirement that its carrier lessee’s adhere
to the federal trucking regulations, as well as the motor carrier’s own compliance with these regulations with
regard to its relationship with a carrier lessee, should not affect a determination on employment status by a
state court applying the common law test of control in a workers’ compensation claim. See Wilkinson v.

Palmetto State Transp. Co., 382 S.C. 295, 676 S.E.2d 700 (2009), with guidance from Pennsylvania case law in

1 ALFA International

Universal Am-Can, Ltd. v. Workers’ Comp. Appeal Board, 762 A.2d 328 (Pa. 2000).
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PLOYER

owner's

B. Is the activity a necessary, essential and an integral
part of the business?

C. Has the identical activity been performed by
employees of the principal employer?

If each part of the test is satisfied, then the injured . ALFA International

employee is deemed to be a statutory employee of the The Global Legal Network
owner. Local Relationships Worldwide




d 370 (Ct. App. 2002)

who had entered into a contractual
services, was dispatched to the

e defendant’s premises, the plaintiff
ction against the defendant

efense that the plaintiff was a statutory
was immune from tort liability under the
pensation Act.

Intiff, at the time of his accident, was transporting finished
product away from the defendant’s manufacturing plant to a customer. The Court also noted that
the defendant did not “own or operate any receiving or delivery trucks,” and that the material,
which arrived at and leaves the defendant’s plant did so “by common carrier.” As a result, the Court
concluded, that the plaintiff, as an employee of a common carrier involved only in the
transportation of goods, “was not part of the general trade, business, or occupation” of the
defendant so as to render the plaintiff a statutory employee.
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s’ Compensation Act. See

oyers, co-employees, alter-egos,

arden v. Hoar Constr. Co., 269 Ga.
statutory employers); Doss v. Food Lion,

.E. 2d 577 (1996) E:o -em onees) Drury v. VPS

Case Mgmt. Servs., 200 Ga. App. 540, 541, 408 S.E.2d 809 (1991) (employer’s

alter-ego Cokerv Great Am. Ins. Co., 290 Ga. App. 342, 344, 659 S.E.2d 625

(2008)%employer ‘s Insurer).

The Global Legal Network
Local Relationships Worldwide

Q% ALFA International



nother, under any contract of hire or

is not in the usual course of the trade, business,
an employee is not paid for services rendered
the employer retains the right to control the time,
vices from the worker, the worker can still be an

. 182, 183-84, 486 S.E.2d 54 (1997); MCG Health, Inc. v.

e Act are codified in O.C.G.A. § 34-9-2. Generally, the following categories of

employment are excluded from coverage: (i) rail common carriers engaged in interstate or intrastate commerce (0.C.G.A. §
34-9-2(a)(2)-(3)); (ii) farm laborers (which term has been given a very broad interpretation; see Glen Oak’s Turf, Inc. v. Butler,
191 Ga. App. 840, 383 S.E.2d 203 (1989)); (iii) domestic servants: (iv) licensed real estate salespeople or associate brokers;
and (v) independent contractors who fall under the statutory definition of O.C.G.A. § 34-9-2(c). Employees and their
employers can voluntarily accept the provisions of the Act, despite any statutory exemption.

| ALFA International

The Global Legal Network
Local Relationships Worldwide




An employer may bring an independent contractor under the purview of
workers’ compensation by providing workers’ compensation insurance
for him. O.C.G.A. § 34-9-124(b).

When an employer of an independent contractor provides workers’
compensation insurance to him, the employer is estopped from denying
coverage for a compensable claim even though the employer was not
required to provide coverage in the first place. Murph v. Maynard
Fixturecraft, Inc., 252 Ga. App. 483, 555 S.E.2d 845 (2001).

ONTRACTORS

Independent
Contractor

ALFA International

The Global Legal Network
Local Relationships Worldwide




ONTRACTORS

A federal law governln% interstate motor carriers does not
preempt clear Georgia law embodied in the statute deeming the
owner-operator of a tractor trailer an independent contractor for
workers’ compensation purposes. Upshaw v. Hale Intermodal
Transp. Co., 224 Ga. App. 239, 480 S.E.2d 277 (1997). The exclusion
for owner-operators does not apply, however, to the owner-

operator’s employees. C. Brown Trucking, Inc. v. Rushing, 265 Ga.
App. 676, 595 S.E.2d 346 (2004).
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es in the context of

e employer does not

e claim may be presented to
or. The intermediate or principal
merical qualification. Bradshaw v.
S.E.2d 233 (1984); G & M Quality

Bui , InC. V. Dennison, 256 Ga. 617, 618, 351 S.E.2d 622 (1987).
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ILLINOIS
Illinois: Exclusive Remedy

ILLINOIS

* The Worker's Compensation Act is the exclusive remedy as to the employee. 820 ILCS 305/5.
However, this is an affirmative defense that must be asserted by the employer.

* Exceptions (intentional acts, contractual waiver, “dual capacity,” etc.)

* The exclusivity ﬁrovisions will not bar a common law cause of action against an employer for
injuries which the employer or its alter ego intentionally inflicts upon an employee or which
were commanded or expressI?/ authorized by the employer. Meerby v. Marshall Field and
Co., 564 N.E.2d 1222, 1226 (lll. 1990).

* The dual capacity doctrine exposes an employer to tort liability where it operates in a second
capacity that creates obligations distinct from those owed as an employer. The plaintiff must
show that: (1) the second capacity creates obligations that are unrelated to those created by

the first capacity — employer; and (2) the employer acted as a legal persona distinct from the
employer.

* Acts of co-employees are compensable if the injury arose out of and in the course of the
employment. However, if an assault by the co-employee arises out of a personal conflict, the
injury caused by the co-employee is not compensable. Additionally, if the injured employee
is found to be the aggressor in the assault, benefits should be denied.
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dults, except that illegally
onths after an accident, and may

y action seeking contribution

ns Act up to the employer’s relative
e emEoner’s maximum liability under

. Kotecki v. Cyclops Welding Corp., 146 lll.
upreme Court held that an employer’s liability
mited to the amount of workers’ compensation
benefits paid to the injured employee. This position is an affirmative defense and
must be affirmatively plead or it will be deemed waived. It can also be
contractually waived by entering into an agreement with another entity waiving
the protection for contribution to an employee’s injury. Braye v. Archer Daniels
Midland, 175 Ill. 2d 201 (1997).

| ALFA International

The Global Legal Network
Local Relationships Worldwide




contract of hire and all
or if hired outside the state,
state. 820 ILCS 305/1(b)(2).

ye covered by the Worker's

ed to be “extra-hazardous” with all
y by law. This includes construction, trucking,
ith molten metal, explosives and sharp tools, bar

employees, aurant employees if they cut food, haircutting, surveying and gas
station employees. 820 ILCS 305(3).

* Exempted are real estate brokers/salespeople on commission and farmers. Jurors
are not to be considered “employees” of the jury commission for purposes of the
workers’ compensation act. Jaskoviak v. Industrial Commission, 337 Ill. App. 3d
269, 272 (3 Dist. 2003).
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ctors

mployees covered by the Act.

e primary one is the right to
tor represents the will of the
ns by which it was accomplished.

nything to distinguish the owner-operator from
oyer. The ability to pick and choose when you want
or reject a particular load, is a freedom usually enjoyed by
independent contractors, but not by employees.
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of other factors to assist in
dependent contractor. Among

es the person’s schedule; the

l; the responsibility for maintenance
rator to drive for other companies;
aterials. Esquinca v. lW.C.C., 51 N.E.3d

elationship is also a consideration, although it is

* No single factor is determinative, and the significance of these factors rests on the
totality of the circumstances.

* Are there any specific provisions for “Independent Contractor” pertaining to owner-
operator of trucks or other vehicles for driving or delivery of people or property?

* No
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mployee of that

under the Act from the

| or entity, if any, that
ontractor. The subcontractor is
0 ILCS 305/1(a)(3).
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VE REMEDY

n. Stat. §§97-9, 97-10.1.

entional acts by the employer,
ynduct known to be substantially

on v. Rowland, 329 N.C. 330, 407

are also protected by the exclusivity

out may be liable in tort for willful, wanton or
reckless acts or omissions. Pleasant v. Johnson, 312 N.C. 710, 325 S.E.2d 244
(1985).

The Global Legal Network
Local Relationships Worldwide

Q% ALFA International



ED EMPLOYEES

| employment by the state and all

»»»»» ~ | | ublic and quasi-public corporations
. | In which three or more employees are
iness or establishment. N.C. Gen. Stat.

rn, is generally defined as any person engaged in

under any employment or contract of hire or apprenticeship,
express or implied, oral or written, including aliens and also including minors,
whether lawfully or unlawfully employed, but excluding persons whose
employment is both casual and not in the course of the trade, business,
profession or occupation of his or her employer. N.C. Gen. Stat. §97-2(2).
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TRACTORS

t and contracts to do certain work without
rd Co., 267 N.C. 364, 148 S.E.2d 240 (1966).

etermining whether a worker is an employee

, or training in the execution of the work;
mp sum or upon a quantitative basis;
one method of doing the work rather than another;

she thinks proper;

(7
8) selects his or her own time.

Hayes v. Board of Trustees, 224 N.C. 11, 29 S.E.2d 137 (1944).

The presence of no one of these indicia is controlling, nor is the presence of all required, but the dominant factor is whether
the employer has authority to control how the person hired accomplishes the task to be done. Id.; Youngblood v. North State
Food Truck Sales, 87 N.C. App. 35, 359 S.E.2d 256 (1987)

er such assistants; and (
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TRACTORS

endent Contractors”
r other vehicles for driving

t with independent contractors are
nt contractor and his employees unless
insurance has been secured by the independent contractor. See N.C.
Gen. Stat. § 97-19.1. R B
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NORTH CAROLINA—STATUTORY EMPLOYERS

A contractor is deemed an employer of the employees of its
subcontractors, unless the contractor obtains from the subcontractor a
certificate of insurance issued by a workers’ compensation carrier, or a
certificate of compliance issued by the Department of Insurance to a
self-insured subcontractor. See N.C. Gen. Stat. §97-19. Additionally,
motor carriers who contract with independent contractors are liable
to the independent contractor and his employees unless insurance
has been secured by the independent contractor. See N.C. Gen.
Stat.§97-19.1.

The Global Legal Network
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EDY

ntaining proper coverage, co-employees for

capacity,” etc.).

ntent to injure. Valencia v. Freeland and Lemm Const. Co.,
negligence or violation of safety laws is insufficient to establish
ales v. Alman Const. Co., 857 S.W.2d 42 (Tenn. Ct. App. 1993).

Discrimination claims are intentional in nature and therefore not barred by the exclusive remedy provision.

Although fraud is an intentional tort in Tennessee, a fraud claim is not necessarily an exception to the exclusive
remedy provision.
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EDY

when an employer has expressly

es not bar a claim for unemployment

o fails to secure compensation as required shall be permitted to defend a
suit brought by a covered employee or the dependents of a covered employee to recover damages for
personal injury or death on any of the following grounds:

1. The employee was negligent;

2. The injury was caused by the negligence of a fellow servant or fellow employee; or

ALFA International

3. The employee had assumed the risk of the injury.
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2L OYEES

yee is every person under
or apprenticeship, written
luding a paid corporate

A. § 50-6-102(11)(A). It also

a sole proprietor or a partner, if he
o /,ﬁj’ \ she properly elects. T.C.A. § 50-6-

& &, "X 102(11)(B).
' o~
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RACTORS

ge. See T.C.A. § 50-6-102(10)(A).
asized it is the Court’s duty to

)loyee status. See Wooten
976).

dependent contractor:

(5) the furnishing of tools and equipment;

(6) self-scheduling of working hours; and
(7) the freedom to offer services to other entities.
See T.C.A. §50-6-102(10)(D)(2013).

The right of the employer to control details of the work is
the most important consideration and will be given the ‘ ALFA WER——
greatest weight. See Lindsey v. Smith & Johnson, Inc., 601

The Global Legal Network

S.W.2d 923 (Tenn. 1980) Local Relationships Worldwide




ate commerce.
owner-operator of
a motc c ontract to a common
carrier may elect to be covered under any policy of
workers’ compensation insurance. See T.C.A. § 50-
6-106(B).

There are no special provisions for owner-
operators of trucks that deliver property or
transport people.

RACTORS
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nsation to any employee injured while in the
ubcontractor and engaged upon the subject

tly of this section, would have been liable to pay

to and instituted against the immediate employer,
pensation under this chapter from the principal

on from one (1) employer shall bar recovery by the
sation in excess of the amount for which any of the

about the premises on which the principal contractor has undertaken
r's control or management.

actor may elect to be covered under any policy of workers' compensation insurance
insuring the contractor upon written agreement of the contractor, by filing written notice of the election, on a form prescribed by the
administrator, with the division. It is the responsibility of the general contractor to file the written notice with the division. Failure of the
general contractor to file the written notice shall not operate to relieve or alter the obligation of an insurance company to provide coverage to
a subcontractor when the subcontractor can produce evidence of payment of premiums to the insurance company for the coverage. The
election shall in no way terminate or affect the independent contractor status of the subcontractor for any other purpose than to permit
workers' compensation coverage. The election of coverage may be terminated by the subcontractor or general contractor by providing written
notice of the termination to the division and to all other parties consenting to the prior election. The termination shall be effective thirty (30)
days from the date of the notice to all other parties consenting to the prior election and to the division.
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s of the emﬂloyee_, their spouses,
account of the accident or death, except

n on his employee may be made the subject
y that, in such an action, the employer will not
ccidental’ injury and so under the exclusive
elieve that when an employer acts intentionally and
mployee will result, the employer has a specific purpose
. Co., 741 S.W.2d 280, 283 (Mo. Ct. App. 1987).

octrine has not been formally adopted in Missouri. In Re Complaint of
American Milling Co., No. 4:98CV575SNL, 2008 WL 2727257, at *9 (E.D. Mo. July 10, 2008).
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nder contract of hire,
rs of corporations but
cks in interstate commerce.

ervants, family chauffeurs and

s. Also excludes inmates, volunteers of tax-
exempt organizations, sports officials, and direct sellers. R.S.Mo. §
287.090.

ALFA International

The Global Legal Network
Local Relationships Worldwide




emlplqyees,: however
a relationship if the
stead.

83 S.\W.2d 193 (Mo.App. W.D.
not the only test. They applied the
on 220, and held that just as

the parties worked together, if the

, Whether the business of the alleged

inde actor was distinct from the business of the alleged
employer, the way the alleged independent contractor was paid, and
whether special equipment or tools were needed and used.
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ndent Contractors”
ther vehicles for driving or

the owner and operator of a motor
ith a driver to a for-hire common or
g within a commercial zone as defined in
operating under a certificate issued by the
epartment of economic development or by the
mission. 287.020 (1). An unpublished opinion held
ion did not apply to the driver who was an employee of the
owner/operator; it only applied to the owner/operator himself.
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er

nder contract, 2) on his

ss is a statutory employer of
Exempts owner of premises
). § 287.040.
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ts or remedies of such employee, his
death. VA. CODE ANN. § 65.2-307(A).

capacity," etc.).
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and thus an employee's action for intentional

rred by the exclusivity provisions of the Act.
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I??(% against the employer to recover damages for personal injury or death. VA. CODE ANN. § 65.2-
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ny work which is part of his trade, business,
tion or performance by or under such

by such owner, the owner shall be liable to
der this title which he would have been liable
. The purpose of this provision is to expand the
ractors and subcontractors who are engaged in

on of the owner within the scope of the Act. Thus, the
ycontractors may fall within the scope of the Act and become
¥'work being done is part of the owner’s general business. VA. CODE

* A worker may recover compensation from a subcontractor or the principal contractor, but the worker may
not collect from both. VA. CODE ANN. § 65.2-303. When sued by a worker of a subcontractor, a principal
contractor shall have the right to join that subcontractor or any intermediate contractor as a party. VA. CODE
ANN. § 65.2-304.
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ork any compensation under this title which
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