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ilege

secrecy upon
nd attorney is

e interest and

aid of persons havin

ed in its Ipractice, whic
and readily availed of
guences or the apprehension

ge is that of the client alone, and no rule
prohibits the latter from divulging his own secrets; and
If the client has voluntarily waived the privileﬁe, it
cannot be insisted on to close the mouth of the
attorney.
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r sought to become a

tion was made (a) is a
is subordinate and (b) in
ation is acting as a lawyer

s to a fact of which the attorney was
ient (b) without the presence of strangers (c)
for the purpose of securing primarily either (i) an opinion on law
or (ii) legal services or (iii) assistance in some legal proceeding,
and not (d) for the purpose of committing a crime or tort; and

4. the privilege has been (a) claimed and (b) not waived by the
client.
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ember of Bar

ade
, or
d by client to be one

r. v. Heritage Bancshares Grp., Inc.,

, 2017 U.S. Dist. LEXIS 21299, at *3-4 (N.D.
lowa Feb. 15, 2017); Walter v. Freeway Foods, Inc. (In re Freeway
Foods of Greensboro, Inc.), Nos. 10-11282, 10-02057, 2014 Bankr.
LEXIS 1823, at *4-5 (U.S. Bankr. M.D.N.C. Apr. 24, 2014).
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2gal Advice

O Secure or

advice, or
* in government context, policy advice.
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gal Advice

come privileged
ttorney.

because
y attorney.

not cloaked with
ired for business or
o do the work of a non-lawyer.

, 473 F.3d at 4109.

e Spectrum Sys. Int'l Corp. v. Chem. Bank, 78 N.Y.2d 371,
379, 575 N.Y.S.2d 809, 815, 581 N.E.2d 1055, 1061
(1991).
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n intended to be

sed to apply privilege
ntends or understands

161 F.R.D. 687, 694 (C.D. Cal.
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act kept confidential
work email

uters not protected even
ed email system.

., 830 F. Supp. 2d 1083 (W.D. Wash.

ons sent using password-protected
web-based email account (Yahoo) protected, even though
client’s employer able to retrieve emails from web cache
after client/ee returned laptop

e Stengart v. Loving Care Agency, Inc., 201 NJ 300, 990 A.2d 650
(2010)
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tions

ations in presence of

ications to/from

g or providing legal advice

* Hig of scrutiny for in-house counsel

* Especially where in-house counsel has additional titles
or responsibilities

* Complicates question of legal vs. business advice
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uance of product or
g or possible

ation
re

4. Possible downsizing or terminations & impact on
union contract
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yroduct with similar
or model

Ications
ategies
dyated revenue
4. Possible competitor reactions
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business advice
lequate supervision
ate privileged

on-privileged communications
5. Excessive reliance on 3™ parties
6. Not educating client recipients about above
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ice

e attorney
plaintiffs' lobbying,
nd raising, and other

on-privileged matters

orp., 749 F. Supp. 2d 141, 144
(S.D.N.Y.), aff’d sub nom., Lago Agrio Plaintiffs v.
Chevron Corp., 409 F. App'x 393 (2d Cir. 2010)
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rpose to
Wio\Vilol=

and in light of the
d

en advice that can be
g legal authorities vs.
by non-lawyer

rie, 473 F.3d 413, 420-21 (2d Cir.

2007)
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rpose

ultiple hats

uch under privilege,
sing everything
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n can jeopardize
ations
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usiness

ns

cipants

notes reflecting remaining
ants

5. Recognize where there is dual purpose or track
and segregate accordingly
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usiness
ations

dvice; address with
separate heading

designations and
nfidentiality

g designation
s selectively

5. Maintain confidentiality by restricting circle of
recipients

(% J\Ll‘f\ International

The Global Legal Network
Local Relationships Worldwide




upervision

aff & outside
orking under

terviews and other
oversees overall

ade by and to non-attorneys serving
as agents of attorneys in internal investigations are
routinely protected by the attorney-client privilege

* In re Kellogg Brown & Root, 756 F.3d 754 (D.C. Cir.
2014) (“In re KBR”)
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Supervision:

)

ry authority over
ble efforts to ensure
compatible with
awyer

esponsibilities Regarding
nts

* Counsel need to make sure product is accurate and
reliable

* That Al program is reasonably secure
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yee’s corporate

d__( Cir, 20_ ).

' that one non-attorney
to another

0. 2008 LEXIS 99515 (D. Kam., Dec. 9,
2008), Baptiste v. Cushman & Wakefield Inc., 2004 LEXIS
2579 (S.D.N.Y.. Feb. 20, 2004).
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ulation

test to “proper circle

lealth Sci. Res. Inc., 2007
, 2007).
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t be shared

over-sharing to company

rd members — may be breach of
fiduciary duty
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nt?
Test

for the purpose of
e’

2d 454 (ED Pa. 2012)
ave primary

unctions, or close and
company principals was

v Asia Pulp & Paper Co, 232 F.R.D. 103

* Independent contractor who secured tenants and
worked with architect, etc. was functional equivalent.

* In re Bieter Co. 16 F. 3d. 3d 929 ( 8t" Cir. 1994)
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Independent

applying AC
unications between
s employee ... but

o counsel’s confidential
ependent adjuster who
ions as “in-house” claims
emp

* Residential Constructors, LLC v. ACE Property & Cas.
Ins. Co., No. 2:05-CV-01318, (D. Nev. Nov. 1, 2006).
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Independent

er’s agent and his
ected by AC privilege
zent of client will not

v. N. Am. Specialty Ins. Co., No.
. Dec. 30, 2004)
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to Counsel

e necessary to help
ation

party role must be
e to that of a translator

2. Broad view: as long as presence of third party
facilitates attorney’s ability to render legal advice
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to Counsel

opposed to

(15t Cir. 2002)

financial counseling
R.D. 40 (SDNY, 1986)

examine contracts for cost
olstering bottom line not within scope

of privilege
* Golf Co. v. Screen Actors Guild, 2009 WL 81387 (SD Cal
pAV0)
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to Counsel

lying on third party
t information

2d Cir. 1999)
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to Counsel

in-house counsel
aire, evaluate

es prepared by in-

0 met requirements

system was privileged
d technical expertise to do
irm did

* Consulting firm’s analysis and classification of data
from surveys not privileged because attorney could
have done that without assistance
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to Counsel:
ncial

vise counsel as to
scope of privilege
Wachner, 124 F. Supp.2d

communications with financial
e of assisting counsel

e Urban Box Office Network Inc. v. Interface Managers,
L.P, 2006 WL 1004472 (S.D.N.Y. Apr. 17, 2006).

d

C% J\L[‘f\ International

The Global Legal Network
Local Relationships Worldwide



e to Counsel:

2sponse

bond to media
implications when
ement about employee

of Pub. Safety, 626 F. App'x 558,

* Recognition that cases are often won or lost in the
media, well before trial???
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e to Counsel:

egy is “not a

N. A. Inc., 2003 WL

line, 294 F. 3d 141 (DC Cir., 2002)
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e to Counsel:

extended to
Itant hired by

' social media

1s pending where

e that communications
attorney’s representation

* |In BouSamra v. Excela Health, No. 1637 WDA 2015,
2017 PA Super 235 (July 19, 2017)
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claims unless
el” as defense

dvice of counsel
upon correct course of

The Global Legal Network
Local Relationships Worldwide

(% j\]Jl‘/\ International



rior Court, 153 Cal.
084).

nduct was reasonable
so, but rather that their
use the facts indicated

s it did not because it was

“but because the advice was, in its
view, correct; it is prepared to defend itself on the basis
ogthat asserted correctness rather than mere fact of
advice.

* Such a defense does not waive the attorney-client
privilege.
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vanded

panded, protection

I”

seneral” of plaintiffs’
relations, fund raising,
nved to be deposed by
-privileged matters

| orp., 749 F. Supp. 2d 141, 144 (S.D.N.Y.),
aff’d sub nom., Lago Agrio Plaintiffs v. Chevron Corp.,
409 F. App'x 393 (2d Cir. 2010)
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Covered

icensed attorney in
Itant on compliance
our laws not covered

c., 2013 U.S. Dist. LEXIS
ct. 30, 2013).

eadings referring to “compliance
advice” unprotected by attorney-client privilege
* United States ex rel. Baklid-Kunz v. Halifax Hosp. Med.

Ctr., 2012 U.S. Dist. LEXIS 158944 (M.D. Fla. Nov. 6,
2012).
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Covered

yunsel concerning
d for production

d to communications
sgy between/among
communication happens
about litigation

* In re Fresh & Process Potatoes Antitrust Litig., 2014 U.S.
Dist. LEXIS 74936, at *16, *38 (D. Idaho May 30, 2014).
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Leak of Report on Les Moonves

* High profile accusations of sexual
harassment against CBS exec

2 outside law firms hired to
conduct investigation and
prepare report

* Reportleakedto NY Times on
12/04/2018, prior to its release
to CBS Board

(4 ALFA International
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Moonves

rivilege waived?

52, 2013 WL 1282892
e on gender pay

utside law firm leaked to NY Times
privileged and confidential

al-Mart submitted evidence under penalty of perjury that it
took “extensive” measures to protect memo

* Wal-Mart limited revelation of portion of memo in its public
comments after leak not enough to waive privilege
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Moonves

to waive privilege?
ot waive privilege
from attorney’s office

mith v. Armour Pharm. Co., 838
S.D. Fla. 1993)
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Moonves

Nt measures to keep

as conspicuously
tial and attorney-client

in “secure location” -- locked
orage area within Wal-Mart Legal
Department accessible only to authorized
personnel
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leaks

ey-Client Privileged”
word protected or

cess = fewer risks of leak
b) Sma a
c) Fewer support staff

5. Take immediate action upon learning of leak
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Igation

V), 2017 WL

ved WP protection
os when it voluntarily
s of same to SEC

ered “functional equivalent” of
sharing underlying interview notes with adversary,
thereby waiving protection
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Igation

y related to common
provide summaries
ness interviews to
deration

at all cooperation will lead
inderscores need to carefully
preserve privilege when sharing factual information
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Igation

eceived inquiry from
of injury allegedly

DA in writing to advise of
d on product “as part of
w” of consumer complaints

e Letter listed and summarized conclusions of 13 studies

* |n later products liability litigation, class action plaintiffs
argued both letter and studies subject to discovery
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Igation

un-redacted written
ufacturer had
otected info

ged docs to 3" parties
ilege, even when 39 party

estigating consumer complaints and
was therefore an adverse party

* FDA and manufacturer cannot reasonably be said
to have common interests against common

adversary
(% J\L[‘f\ International
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Igation

n of 13 studies
ed studies were WP

ed for “dual purpose”
for litigation

ed or obtained “because of”

ct of litigation

WP standard does not consider whether litigation
was primary or secondary motive behind creation
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Igation

need argument

end to rely on WP
to testifying experts

studies/docs would create
aiver

U.S. 225, 239, 95 S. Ct. 2160, 45
ecting to call investigator as
waived work product protection as to

subject matters covered in his testimony)

* Shared Medical Resources, LLC v. Histologics, LLC, 2012 U.S.
Dist. LEXIS 164336, *12 (C.D. Cal. Nov. 14, 2012) (if a party
affirmatively relies on work product, it waives all factual or
non-opinion work product related to same subject matter)
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Igation

arizing each study’s
d not constitute waiver

e “sufficiently detailed

2y, 2010 U.S. Dist. LEXIS

. Mar. 17, 2010) (disclosure of

- on and summary did not constitute

waiver)

* In re Veeco Instruments, Inc. Securities Litigation, 2007
U.S. Dist. LEXIS 5274 (S.D.N.Y. Jan. 24, 2007) (summary

conclusions in press release and letter to SEC did not

constitute waiver of WP privilege) o
q Zx]_‘[‘f\lnternational
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id Right

isclosure and full

sions of privileged
nd no detailed

ged & confidential, and
were commissioned by
litigation

claration from in-house counsel

qguence of events to support protected nature
of studies

5. Made conscious litigation decision not to rely on
privileged studies

a) NOTE: produced studies later in separate litigation under no-
subject-matter-waiver agreement
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d outside counsel,
s announced, there

Force” to assist counsel
o ramifications of breach
any as to how to respond and

* Retains Verizon Business Network Services to assist

 Establishes second track using separate Verizon team to
address business-related issues stemming from breach

e Two teams did not coordinate
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rack
Breach Task Force as
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e counsel at outset

ss advice and issues
3tion
eged materials

aim privilege
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gram including Code
which KBR

e fraud and kickbacks involving
supcontractor

e Conducts internal investigation pursuant to COBC
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ive work, including
ey investigators

lity forms,
tion was “sensitive” and
res could have adverse

* At end ot investigation, non-attorney investigators sent
final memo to Company’s general counsel’s office.
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whether one of the
pany’s internal
provide legal advice

does not hold or imply

side counsel is necessary

ege to apply

* Lawyer’s status as in-house counsel does not dilute
the privilege
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views and other

verall investigation

to non-attorneys serving
rnal investigations are
attorney-client privilege

: es need not be expressly informed
interview is to obtain legal advice

* Nothing in Upjohn requires company to use magic
words to its employees in order to gain benefit of
privilege for internal investigation
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DOD regs
outset

upervised investigators
rmed of need for
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S

of sexual
aging partners

vestigate and provide

ends accused partner

e Stay away from company for 6 months
* Undergo therapy
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S

it involving same

rs questions about
commendations in prior

jection by defense counsel

The Global Legal Network
Local Relationships Worldwide

(% j\]Jl‘/\ International



S

primarily contained
sible liability from

ived by managing
arily revealed its contents at

 Similar testimony by former HR director did not
waive privilege, since he was former employee
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discuss report at

ilege discussed in prep

hield and still claim
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ealth

ned press
ns of unnecessary

e advice to Excela
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Jealth

sclosure to PR firm

quivalent of client;

ary for law firm to provide
eraction between PR firm
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itionship with PR
equivalent of client

teraction with PR firm,
Was necessary for
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ina, 1

deduction arising
ck in subsidiary;
a’s taxable income

, Sanmina engaged in-
consequences

repared memo on topic

 Sanmina later engaged DLA Piper to prepare
valuation report to support validity of deduction

* DLA Piper’s evaluation referenced Sanmina’s in-
house counsel’s memo
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ina, 1

ach its conclusion
cked substance and

nding Sanmina produce
A Piper report

ed, invoking AC privilege and work

product
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ina, 1

cluded Sanmina
was prepared by in-
request for legal

ed any privilege when it
o DLA Piper
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rong

ial for report it

ther reader would be

e opinion without access to
ials, and, in this case, to the
lals explicitly relied on in forming
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resented at
ategy of addressing
s product were not

s addressed business
some legal concerns were

e Slides and subject matter were not predominately
directed to securing legal advice
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ng

use counsel as
and attorney

ivilege for in-house
ation would not have
e client's need for legal
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. Microsoft

duction of emails
ged

ted versions of long
t for memory units

at original email of chain
al advice and therefore entire chain

was privileged
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. Microsoft

dividual, Lange, who

ce call with
, McKinley

ange conduct
tial claims RE: potential

* Plaintiff argued Microsoft was unable to identify
any transmission of legal advice between non-
lawyers in emails other than original email

* Email chain compelled (but not original)
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rong

ttorney advice is
-lawyers of company

email correspondence
spond, etc.

Ipient about confidentiality
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