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Why Conduct a Mock Trial?

High-stakes or emotionally charged litigation often merits a mock trial or focus group exercise. Depending on
format, these events provide an opportunity to develop and refine themes, test theories, and obtain feedback from
members of the community in which the actual trial will take place. Nothing is better than a mock trial to assist
with case evaluation, theme development, theory testing, trial strategy, and settlement negotiations.

1. How Mock Trials Differ from Focus Groups:

e Focus groups are smaller (typically 4 — 12 participants), less formal gatherings used to explore specific
aspects of a case, such as themes or arguments. Focus groups are exploratory, providing early
feedback on case elements and are typically conducted early in the case, before most of the discovery
has been conducted.

e In contrast, mock trials tend to be more expensive than focus groups and are conducted more like a
real trial. They are an abbreviated form of an actual trial, including opening statements, testimony,
presentation of documentary evidence, closing arguments, and jury deliberations.

2. Focus Groups:

e A facilitator assembles the focus group and guides the discussion by posing questions relevant to the
subject under consideration to the group.

e The facilitator should not participate in the discussion and should refrain from providing information
that might affect the group’s ability to answer honestly.

e The facilitator may present the case facts and suggest the arguments/legal strategies of one side or
the other to the focus group. Then, both the decision-making process and decisions made by the
focus group are compiled and studied.

e Information derived from conducting focus groups may help counsel to:

o (1) predict juror reaction to certain arguments and strategies;
o (2)identify confusing or false perceptions;

o (3) evaluate the chance for success;

o (4) suggest a range of compensation;

o (5) improve the overall presentation by flagging the strongest and weakest issues;

o (6) pinpoint the most confusing substantive issues and help attorneys reevaluate the
presentation of evidence on these issues prior to trial;

o (7) provide information useful for settlement purposes;

o (8) determine whether group bias against a particular party or industry played a role in the
decision-making process; and
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o (9) assist in the selection of expert witnesses (for example, determining whether potential
jurors perceive local experts as more credible than out-of-state experts).

3. Mock Trials: Information Learned Through Mock Trials:

e Mock trials provide an opportunity for unvarnished feedback from people who match the
demographics of your actual jury pool.

e Mock trials help attorneys evaluate how jury members may react to or understand case themes and
the attorneys’ arguments.

e Mock trials help attorneys evaluate their cases and their witnesses.

e Mock trials can be used as a settlement tool.

e Preparation for a mock trial goes a long way toward getting attorneys prepared for actual trial.

4. Mock Trial Evaluation Criteria: Effective Ways of Structuring/ Conducting Mock Trial:

e Opening Statement. \Well-organized statement previewing key facts and how they fit into legal
questions; explain what jury is to decide.

e (losing Argument. State decision you want from jury; accurately identify weaknesses in
opposition’s case; effectively tie law with facts; highlight key facts from witness testimony during
mock trial (in any rebuttal, identify key weaknesses in opposition case and make effective use of
final request for relief).

e  Direct Examination: Elicit relevant background information and key facts in effective “story-telling”
way; open-ended Q&A intended to support theory of the case.

e (ross Examination. Closed questions that suggest the answers; keep it short and simple;
demonstrate weaknesses or inconsistencies in witness’s direct testimony or opposition’s case.

e Tactics that will assist a trial attorney in conducting an exemplary mock trial include:

o Clearly, accurately, and specifically explain what you want the jury to decide and why they
should decide that way. Analogies should fit and enhance jury understanding.

o Organization should include effective, creative introduction and conclusion.

o Opening and Closing statements should have clear sequencing that logically weaves
together all required content, effectively tells the story of the case, balances details, and
has effective/creative conclusion.

o Public Speaking/Delivery: Skillful delivery includes:

= Eye contact
=  Enunciation and pronunciation
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= Fluent delivery
= Variations in rate, volume, tone, and voice appropriate to audience

= Using appropriate use of nonverbal techniques (i.e., facial expressions, gestures,
body movements, and state presence)

o Exemplary Attorney Questioning of Witnesses includes:

= Questions related to case theory: Purpose of questioning should be clear and
effective. Questions should show relationship to and help assist advance theory of
the case.

= Attorneys should be responsive by listening and reacting effectively to witness
responses.

5. Mock Trials: Useful Preparation for Taking Your Case to Court:
e A well-run mock jury trial at a minimum should provide answers to the following inquires:
o What are the most persuasive arguments, strategies, and evidence?
o What are the optimal juror characteristics and jury composition for your case?

o Inaddition, an effective mock trial should reveal a range of monetary damages and the factors
that escalate or reduce those damages.

e When conducting a mock trial, a representative participant pool is imperative to achieving valid and
reliable results. Improper selection of “jurors” will result in a faulty participant pool and can lead a trial
attorney in the wrong direction.

e Thus, a participant pool must be representative of the venue where the case is to be tried.

o In doing so, jurors should be randomly selected after careful screening to remove people who
would never serve or appear in a jury pool normally.

e Generally, mock trials are limited to 6 to 8 hours and the average “cost” for an individual juror for one
day is approximately $250.

e Careful consideration should be given when choosing your opposition. It is advisable to select an
attorney within the firm of at least equal ability and experience, or to hire an effective trial attorney

from an outside firm to represent your opposition in the mock trial.

o Youshould try the “worst case” scenarios because you can learn as much from losing the mock
trial as you can from winning it.

e Deliberation is the most important part of conducting a mock trial and must be videotaped to allow
trial attorneys to effectively evaluate juror responses to issues in your case.
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o The more you can recreate the feeling of a real courtroom experience the better, so many
mock trial jury rooms are set up with hidden cameras and microphones.

o In addition, deliberations can provide trial attorneys with common sense themes and
arguments that may evolve into trial themes.

6. Case Themes:

Jury research suggests that jurors deliberate around themes. Thus, the case themes operate as the primary mental
organizer that assist jurors in remembering the facts. A quality case theme enables jurors to look for evidence that
“fits” the story and to disregard evidence that does not “fit.” Effective case themes facilitate evidence
comprehension and allows jurors to reach pre-deliberation verdict decisions. Using focus groups or multiple focus
groups is a great way to test your trial themes. They are a helpful way to compare how different themes will
resonate with potential jurors. Focus groups provide opportunities to come up with the right theme for your case.

o  What Makes a Good Theme?
o Brevity: Easy to explain, understand, and 30 seconds or less

o Memorable: Think about movie taglines, advertising jingles, memorable lines from movies
etc.

o Consistent with facts/evidence and consistent with juror’s beliefs/common sense

o Identify Shared Values: Creating a sense of shared values between the attorney and the
jury.

o Avoid “correspondence bias”: Don’t assume people perceive things the same way you do
o Avoid legalese

o Make the jury feel good and important, themes should motivate and empower jurors to
(1) care and (2) act. Make the jury identify with your client

o EFmploying Themes Effectively.

o Integrate the theme into every aspect of the trial attorney’s presentation, including
opening statements, direct examinations, cross examinations, and closing argument.

o Example: For a negligence case with the theme being “prevention”:

= QOpening Statement: “Could the defendant have prevented the injury from
occurring to my client.”

= Direct: “What steps could they have taken to prevent this type of injury from
paralyzing my client?”

= Cross: “How many of these injuries could have been prevented if proper safety

measures had been implemented.”
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= Closing: “We’ve been here for six days but not once has the defendant described
a single step it has taken to prevent injuries from taking place, like the one that has
condemned my client to a wheelchair for the rest of his life.”

7. Testing Witness Credibility:

The mock jury should rate the witnesses on credibility, likability, truthfulness, knowledge, level of ease
in understanding, evasiveness, and demeanor.

e To maintain a balance, have at least one significant fact witness from each side be presented and have
the mock jury answer questions about their reactions to the testimony.

e If you are the sole or lead trial attorney, strongly consider playing your opponent to put yourself in a
position to fully understand your opponent’s position.

e Attempt to impeach a few witnesses during the mock trial and ask the mock jury to comment
specifically on the impeachment.
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