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Attorney-Client Privilege  - Georgia 

State the general circumstances under which the jurisdiction 
will treat a communication as attorney-client privileged, 
including identification of all required 
elements/circumstances. 
 
“The attorney-client privilege is ‘the oldest of the privileges for confidential 
communications known to the common law.’”1 The privilege has long been 
recognized in Georgia, 2 and is currently codified as follows: “There are certain 
admissions and communications excluded from evidence on grounds of public 
policy, including … [c]ommunications between attorney and client.”3 The 
privilege generally attaches when legal advice is sought from an attorney, and 
operates to protect from compelled disclosure any communications, made in 
confidence, relating to the matter on which the client seeks advice.4 The purpose 
of the privilege is: 

“to encourage full and frank communication between attorneys and their 
clients and thereby promote broader public interests in the observance 
of law and administration of justice. The privilege recognizes that sound 
legal advice or advocacy serves public ends and that such advice or 
advocacy depends upon the lawyer’s being fully informed by the client.”5 

“The attorney-client privilege generally attaches when legal advice is sought from 
an attorney, and operates to protect from compelled disclosure any 
communications, made in confidence, relating to the matter on which the client 
seeks advice.”6 “The privilege belongs to the attorney, not the client.”7 The 
proponent of the privilege has the burden to establish that the privilege exists.8 

However, because recognition of the privilege operates to exclude evidence and 
thus impede the truth-seeking process, the privilege is narrowly construed.9 That 
being said, “unlike the narrow approach employed when defining the scope of 
the privilege, the approach to applying and upholding the privilege is quite 
broad.”10 

By statute, Georgia excludes attorney-client communications from evidentiary 
use on public policy grounds.11 If the material in question (whether it be 
conversations, documents, etc.) falls within the scope of the privilege, it is 
protected and not subject to discovery.12 In Georgia, the statutory privileges of 
counsel are conferred for the benefit of their clients and are “sacred.”13 

However, as will be discussed below, “[t]here are also certain exceptions to the 
privilege in Georgia; for example, there is an exception for communications in 
furtherance of a crime, fraud, or other unlawful end. Moreover, the rule as to 
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privilege has no application where the client, in an action against the attorney, charges negligence or malpractice, 
or fraud, or other professional misconduct. In such cases it would be a manifest injustice to allow the client to take 
advantage of the rule of privilege to the prejudice of his attorney.”14 

Does the jurisdiction recognize/preserve the attorney-privilege for communications 
among co-defendants in joint-defense or common-interest situations? If so, what are the 
requirements for establishing two or more co-defendants’ communications qualify? 
The “Common Interest Rule” (also known as “common interest privilege” or the “joint-defense privilege”) is an 
exception to a waiver of attorney-client privilege or work product doctrine.15 Under this rule, parties who share 
“strong common interests” may also share privileged or protected material without waiving the privilege or 
protection.16 A transfer of documents to a party with strong common interests in sharing work product, or a transfer 
made with a guarantee of confidentiality, does not waive the work product protection. 17 The common interest 
privilege, applies where (1) the communication is made by separate parties in the course of a matter of common 
interest, (2) the communication is designed to further that effort, and (3) the privilege has not been waived.18 The 
privilege does not require a complete unity of interests among the participants, and it may apply were the parties’ 
interests are adverse in substantial respects.19 

If two or more persons jointly consult or retain an attorney, the communications made by either to the attorney 
are not privileged in the event of any subsequent litigation between the parties.20 In such situations, it is considered 
that the attorney does not have an attorney-client relationship with either of the joint parties.21 

Identify key pitfalls/situations likely to result in the loss of the ability to claim the 
protections of the privilege – e.g. failure to assert, waiver, crime-fraud exception, 
assertion of advice of counsel, transmittal to additional non-qualifying recipients, etc. 
 
Waiver 
Confidential communication, whether orally made or by letter, is privileged, but such privilege may be waived.22 
Waiver of the attorney-client privilege occurs in very limited circumstances and Georgia courts are reluctant to 
waive the attorney-client privilege.23 

Inadvertent or unintentional disclosures of confidential communications will not destroy the privilege, and even 
voluntary disclosures are unlikely to constitute a waiver.24 

In Georgia, a client may waive the attorney-client privilege by authorizing the disclosure of privileged 
communications or by failing to object to their disclosure.25 

In Bailey v. Baker, the Georgia Supreme Court set forth the test for determining if there has been an implied waiver 
of the privilege.26 The test encompasses two inquiries: 1) a subjective evaluation of whether or not the client 
intended to waive the privilege, and 2) an objective determination of whether or not it is fair to assert the privilege 
under the circumstances.27 The fairness inquiry “should be based upon whether the position taken by the party 
goes so far into the matter covered by the privilege that fairness requires the privilege shall cease even when, 
subjectively, [the client] never intended the result.”28  

Georgia courts only find privilege implicitly waived in a narrow set of circumstances, including when a client charges 
his attorney with wrongdoing,29 when the government or a third party charges an attorney with wrongdoing (but 
only to the extent necessary for the attorney’s defense),30 and when the client’s legal position necessarily involves 



Georgia 

 Page | 3 

privileged communications.31 “Necessarily” does not mean that the client’s legal position raises important 
questions for the opposing party and that attorney-client communications are relevant to those questions, but 
rather that the client’s position rests on the attorney having done (or not done) or said (or not said) something.32 
Georgia courts simply do not waive the attorney-client privilege absent a showing of the client’s intent to 
manipulate the legal system through the assertion of privilege.33 Furthermore, as noted, where inadvertent 
disclosures occur in the course of discovery, in an effort to cooperate with the opposing party, Georgia courts do 
not find privilege waived.34 

The attorney-client privilege does not extend to those situations in which third parties are present for attorney-
client discussions.35 Communications between an attorney and client in the presence of third persons or of the 
adverse party are not within the prohibition against testimony regarding the communication. The rule is well 
recognized; and it has been held that the ignorance of the presence of the third parson does not prevent the 
exception from operating.36 Thus, it has been decided that an eavesdropper or a wire-tapper is not incompetent to 
testify to the communications he overhears.37 

Crime-Fraud Exception 
The attorney-client privilege serves the legal system and, accordingly, only legitimate uses of legal counsel are 
protected by the privilege.38 Under the crime-fraud exception to the attorney-client privilege, the privilege may not 
be used to enable persons to carry out contemplated crimes against society, fraud, or perjury.39 The privilege does 
not extend to communications which occur before perpetration of a fraud or commission of a crime and which 
relate thereto.40 Communications occurring after a fraud or a crime has been completed are privileged; but those 
which occur before the perpetration of a fraud or commission of a crime and which relate thereto are not protected 
by the privilege.41 The basic distinction is the legitimate representation of a client for past wrongdoing and the 
illegitimate furtherance of existing or future wrongdoing.42 

Transmittal to Additional Non-Qualifying Recipients 
When legal advice of any kind is sought from a duly accredited professional legal advisor in the advisor’s capacity 
as such, the communications relevant to that purpose, made in confidence by the client, are at the client’s instance 
permanently protected from disclosure by the client, the legal advisor, or the agent of either confidentially used to 
transmit the communication, unless the client waives the protection; and therefore, since the client has used a 
confidential agent of transmission, which, under the circumstances, it was reasonably necessary for the client to 
do, the client will be protected against betrayal of this confidence by such agent to the same extent as against 
betrayal of confidence by the client’s attorney.43 

Prosecutor-Witness 
In Georgia, the attorney-client privilege does not apply to communications between a prosecuting attorney and a 
prosecution witness.44 Accordingly, where a prosecution witness confides something to a prosecuting attorney, the 
witness may later be forced to reveal the contents of the discussion.45 In this case, the witness is technically not the 
prosecutor’s client in a criminal case and the privilege would be inapplicable.46 

Corporate Employees 
Georgia courts have adopted something of a cross between the “subject matter” and “control group” tests 
developed by the federal courts in deciding whether a corporation can assert the attorney-client privilege over 
communication between employees of the corporation and the corporation’s attorneys.47 The privilege is available 
if the corporation establishes that the employee of the corporation communicated with the corporation’s attorney: 
(1) for the purpose of securing legal advice; (2) at the request of that person’s superior (or from any other person 
who has the independent authority to seek such legal advice); (3) that the person’s superior made the request so 
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that legal advice could be obtained; (4) that the communication concerns a subject matter in the scope of the 
employee’s duties; and (5) the communication is not disseminated beyond those employees who have a need to 
know.48 The corporation has the burden of showing that the communication in issue meets all of the above 
requirements.49  

In addition, the Georgia Supreme Court has held that “corporate employees may assert a personal privilege with 
respect to conversations with corporate counsel if the employees satisfy the following conditions: First, they must 
show they approached counsel for the purpose of seeking legal advice. Second, they must demonstrate that when 
they approached counsel they made it clear that they were seeking legal advice in their individual rather than in 
their representative capacities. Third, they must demonstrate that the counsel saw fit to communicate with them 
in their individual capacities, knowing that a possible conflict could arise. Fourth, they must prove that their 
conversations with counsel were confidential. And, fifth, they must show that the substance of their conversations 
with counsel did not concern matters within the company or the general affairs of the company.”50 

Identify any recent trends or limitations imposed by the jurisdiction on the scope of the 
attorney-client privilege. 
As noted, the attorney-client privilege is deeply rooted in Georgia law and the decisions today largely track those 
from the past.51 There have been no recent trends or limitations involving the scope of the attorney-client privilege 
in Georgia. 
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privilege even though information was voluntarily disclosed at a previous trial); Marriott Corp., 157 Ga. App. at 502 
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43 Taylor v. Taylor, 179 Ga. 691, 693-694 (1934). 
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51 Ledbetter, 318 Ga. at 461 (“[t]he attorney-client privilege is the oldest of the privileges for confidential 
communications known to the common law, and has long been recognized in Georgia.”) (Internal quotation and 
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