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Five Lessons Learned from a Lifetime in the
Courtroom
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This article was republished with permission from North Carolina Lawyers Weekly. The article
originally appeared on the North Carolina Lawyers Weekly and South Carolina Lawyers Weekly
website on July 6, 2020.

I have spent my 43-year legal career in the courtroom as a litigator, including participating in more
than 75 trials and 125 appeals. During this time, I have seen the science and psychology of trials
evolve. In many cases, litigation has become more a war of attrition than a way to find the truth. Even
with all of these changes, there are some fundamental lessons that have helped me in and out of the
courtroom.

Lesson 1: You don’t need to be a pit bull to be successful.

When a business has been sued, or is considering filing a lawsuit, it is often after a long period of
increasing tension and rancor. There may be little good will left between the parties. It’s not
uncommon for everyone involved to want to make life difficult for the other side.

A client’s initial reaction in this situation is often is to hire a “pit bull” — a lawyer seen as fierce,
uncompromising and highly combative. Resist this urge, unless you like paying for conflict that does
not improve your position.

When you do everything you can to make your opponent miserable, at least two things happen — (1)
you spend resources fighting about things that could be solved with a phone call or a courteous email,
and (2) you can be confident that for every sharp letter, email or contentious motion you fire off, you
will likely get the same or worse in return, if only in self-defense.

This kind of drama may be entertaining to some, but it costs money. Courtesy will often get you where
you want to go, sooner and cheaper.

When you are faced with the take-no-prisoners opponent, most trial lawyers know how to respond. The
most experienced, effective ones know to try the high road first.

Lesson 2: Focus on the long-term.

The litigator’s core role is to resolve disputes — one way or another. Sometimes that means going to
trial. Far more often, it means finding a compromise that works for the client.

When a client approaches me about a filing or defending a lawsuit, one of the first questions I ask is
“Where do you want to be a year from now?” If the lawsuit will help you get to that goal, we keep
going in that direction. If it won’t help the client’s business, or is likely to cost more than it will yield
the client in return, I usually try to persuade them to look at other alternatives.

Lesson 3: Listen to the client more than you talk.



One of the biggest mistakes litigators, and attorneys in general, make is talking more than they listen.
In initial meetings with clients, it’s important to learn about them, their business, and their goals and

objectives. I ask a lot of questions. I need to fully understand the problem so I can help them find the
best solution.

If the client is not doing at least 70 percent of the talking during those initial conversations, [ am
talking too much. As a good lawyer once told me, “If I’'m talking, I ain’t learning.”

Lesson 4: In the courtroom, it’s all about the story you tell.

In a lawyer’s early years, they tend to focus heavily on rules — rules of procedure, rules of evidence,
and more. The longer a lawyer practices, they more they learn that, in the end, it’s the story you tell,
and how you tell it, that carries the day. It needs to be simple, compelling, and presented one piece at a
time.

Jurors learn visually and auditorily. So show them your story and tell them, at the same time.

Technology has given us many great tools to present images, both still and video, to help our
storytelling. Use them all — show exhibits on a screen, pop out key passages or images from text or
photos on-screen, play videos of critical testimony on cross-examination, make poster-size versions of
important images, give jurors copies of material you want them to touch and remember. You never
know which medium will best resonate with a pivotal juror.

Just don’t get so enthralled with the toys that you forget the story. Jurors have several times remarked
to me about how effective it was when [ wrote key points on a flip chart during direct and cross-
examination. Surprisingly, I’ve received few remarks on the more elaborate tools we used.

Lesson 5: Don’t assume you are smarter than the jury.

One of the worst mistakes I have seen other attorneys make is talking down to jurors. Jurors sense
condescension and will hold it against you and your client.

Jurors also possess skills and talents the lawyer does not. No one is highly skilled at everything. You
will have jurors who may have limited formal education but be very gifted at visual-spatial reasoning,
mathematics, or many other skills that will be relevant to the story they are asked to judge.

Respect those people. Respect those skills. It will make you a better advocate — and a better person.

At the end of the day, being successful as a litigator and as an attorney simply comes down to being
courteous, a good listener, a hard worker and a decent human being.
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6 lessons from a $34 million trucking accident
lawsuit

Michigan Auto Law attorney Steven Gursten settles trucking
accident lawsuit for $34 million

Last Thursday, I settled a truck accident lawsuit for $34 million. I’'m limited by the terms of a
confidentiality agreement and cannot share the names of the parties or insurance companies, or discuss
the injuries involved in the case, but some broad lessons for attorneys who practice truck accident law
can still be learned and applied to many other cases.

1. Stop low-balling at mediation.

At mediation, many defendants only offer a small fraction of what the eventual settlement will be. That
usually proves to be a big mistake. Offering a more reasonable and realistic number, even a number
that is at the low end of reasonable, is usually smarter. Clients would have had to take a hard look at it,
and then think about it over time as the months pass by. I think a lot of cases would settle, and settle at
lower numbers, than what they eventually do if more insurance companies did this.

I understand the theory behind why some defendants and insurance companies low-ball at mediation,
but it’s risky and it often backfires. The defense thinking is that offering a very low settlement number
creates a low anchor and makes future offers that are still unreasonable look better. Also, many
mediations are essentially conducted in bad faith, where defendants go through the process hoping to
learn what number the plaintiff will take and what is the bottom line, so they can work them down
from there.

Maybe, depending on the attorney and his or her relationship with the client, this creates frustration
and even suspicion between the injured plaintiff and plaintiff counsel. In many cases, however, it
backfires, especially when plaintiff counsel is expecting this and warns the plaintiff ahead of time.
Instead, it often hardens the resolve of the plaintiff to go to trial and makes the risks of going to trial
more reasonable. It can also antagonize a plaintiff and provoke an emotional response toward
defendants.

2. Test what scares you most.

I can’t discuss the injuries or the parties because of our confidentiality agreement, but there were some
potential defenses that were, to be honest, potentially scary. So we tested them. I played the defense
lawyer in both mock trials and focus groups. I got to make the arguments that scared us the most. And
we got to see how potential jurors would react. This again removed a lot of potential uncertainty. In
voir dire, sure enough, one woman was called and one of the situations that had worried us quite a bit
before the focus groups came up. But we had tested it. We left her on and didn’t use a peremptory



challenge to dismiss her, and the defense didn’t strike her. We had a good idea how this would play
out, and that she would be very favorable if the case had gone to verdict.

The lesson here: Test. Test your assumptions, stereotypes and fears. Many of them will turn out to be
urban legends, or things that get repeated so often by adjusters and defense lawyers that we just start
assuming they’re true. Many are not. Pick the type of jurors who scare you the most, and test all of the
defense arguments and landmines.

3. Be careful what you wish for.

The defense likely spent millions defending this truck case. I haven’t seen any legal bills (although I do
have an over/under wager with the general counsel attorney for the trucking company as to the
eventual cost of defense) so this is my educated guess of the cost. The defense attorneys filed every
conceivable motion. The attorneys took every conceivable deposition of every treating doctor, medical
expert and liability expert. My guess is during the last month before trial, the law firm defending this
case had two or three lawyers locked in a room doing nothing but writing motions on this case.

But it backfired. What this did was remove any remaining uncertainty that existed from the mediation.
And after the smoke cleared, the case was stronger for us than it had been before all of the motions.
The case was worth much more after all of the motions and discovery depositions. Issues that made us
a bit nervous were decided in our favor. So the defense spent a few million dollars on the cost of
defense — making our case worth more.

As with mediation, I understand the thinking behind this strategy. In general, not many plaintiff law
firms can stand up to this kind of papering of the file and workload. Many plaintiff personal injury law
firms are smaller law firms with limited financial resources. The biggest limitation is time. Many
lawyers cannot respond to two dozen motions in limine, as we suddenly faced a few weeks ago. And as
many lawyers go paycheck to paycheck, and smart defense attorneys know this, many plaintiff
attorneys will settle a case “short” because things are tight or they just get worn down.

But this strategy has risks if defendants pick the wrong lawyers and law firms. The defense had to have
known that we could withstand this type of litigation defense. All it did was make the case worth a lot
more than it was at mediation.

Yes, between the three of us, we put several hundred hours into this case. But the result was that we
knew our case inside and out. Our case was made stronger as issues and possible defenses that did
concern us were rebutted or removed entirely thanks to all of the defense motions. It also made our
case worth more money than before, as risk and uncertainty were removed.

Yes, some plaintiff lawyers will buckle when defendants employ this type of defense and panic and
settle cases short. Other plaintiff lawyers will refer cases out to specialists. My own law firm receives
a fair number of attorney referrals from other lawyers around Michigan when defendants and insurance
companies low-ball or schedule a bunch of discovery depositions. The defendants should understand
there’s a significant risk to this type of defense.

There’s a big reason so many defense lawyers I know do this. In many large injury cases, the defense
law firms make more money than the plaintiff attorneys do. As I said, defense billable hours of over
$3 million in this case would not surprise me. For defense attorneys, this is a great way to defend
cases. They make a ton of money defending the case. And on a very serious injury case — one they
definitely do not want to go to trial on and later be known as the defense attorneys responsible for a
$100 million plaintiff trucking injury verdict, which can cost them a number of clients — they paper the
file. This gives them cover so they can then get more authority to settle the case so they can avoid
trial. Defense attorneys think they can defend the case and bill for a lot of money, and if the



depositions and motions go well for them, the case is worth less. If the depositions and motions go
badly for them, they can report on what will happen and get more authority to settle the case and avoid
trial. But it’s a risky strategy, and if the plaintiff and plaintift attorneys are planning on going to trial,
this type of strategy can be very expensive for the defense.

4. What is a very serious trucking accident case worth?

Thirty four million dollars is a lot of money. I’ve been told this case will likely be the largest truck
accident lawsuit in the U.S. for 2014. No other Michigan truck accident lawyer has ever come close to
settling a trucking accident case for this amount of money.

But what is value, really? What is the value of a case when you get in the tens of millions of dollars?
What is the difference between $10 million and $30 million? Or $100 million? How does a lawyer
ever truly know what a case is worth?

The best answer I’ve found is to focus group your cases. The reality is, the more I practice law, the
more | come to understand our notions of what juries may do are completely different from what many
lawyers and adjusters think.

I slept like a baby with tremendous dollars on the table, because I knew odds were we could do better
if the case went to verdict. Don’t take an amount because an adjuster or mediator or a case evaluation
panel tells you this is what case is worth. Test it. Trial is never certain, and anything can happen — and
usually does. But you can play the odds. And as long as are communicating the risks appropriately to

your client, you and your client are both better served.

This point probably applies more to practicing law in Michigan than in other states that do not have
mandatory case evaluation. But I’ve found the only way to truly have an idea of value is to test. In
Michigan, case evaluation has become almost meaningless. I appear in Oakland County and there are
mostly retired former divorce and general practice lawyers sitting as plaintiff case evaluators. They
have no idea what these cases are worth.

In Wayne County, the process is completely broken as well. The mediation clerks are not calling the
lawyers who truly understand this area of law and practice in this area. They call the ones they know
will be available, because it’s less work. And the results are the case value ranges are all over the place.

So in terms of value, why isn’t a case worth $100 million or more? I’ve found juries are not offended
by asking for high numbers, as I was always told they would be when I was a much younger lawyer.
Frankly, the more conservative the juror, the more likely they are to punish for bad behavior. So many
of the traditional stereotypes we have as lawyers are just wrong. They’re based upon urban legends and
are accepted as universal truths, because too many lawyers are too lazy to test their cases and make the
investments necessary to truly understand value.

5. Costs: If you can’t stand the heat, get out of the Kkitchen.

Our costs in this case will be well over $400,000. This includes several focus groups and a mock trial.
It also includes meetings with experts, and a total re-enactment of the truck accident. Attorneys have to
be in it all the way, and be willing to make huge investments to explode the full trial or settlement
value of these cases.

6. Structures.



Why do defense attorneys and insurance companies insist on making such a big deal of having their
structure person hand out structures? How many plaintiff attorneys haven’t already advised their client
well ahead of time not to be fooled — and that the only number that really matters is the present day
value of the structure, not the inflated values over time? I guess not enough, because sure enough in
almost every serious case I have, the defense has their structure people there and they make this big
production.

In most of my cases, I refuse to even play this game and allow a defense structure broker to send over
spreadsheets until we’ve already agreed upon a settlement number. Plus, most defense lawyers miss
that structures have a downside in settlement negotiations. They can tip the hand of the defense. For
example, a $1 million structure probably means the defense has at least $1.5 million in authority,
because the $1 million for the structure does not include attorney fees, costs and usually a lump-sum
payment.

Consider this bonus tip: Insurance companies don’t listen to their own lawyers. Assuming adjusters
bother to read what defense lawyers report, the biggest complaint I hear from my friends on the
defense side is that no one bothers to ask their opinion anymore, even from the truly great lawyers.
They get paid to carry water, and do what adjusters tell them to do. And then they have to watch as
their bills are aggressively audited and cut to pieces, to boot.

If someone bothered to listen to them from time to time, it would probably save insurance companies a
lot of money.
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Then It Happens to You

Every time we leave our homes and farms we assume
(and take for granted) that other drivers will be safe
and responsible. We assume that the hundreds of cars
and trucks we encounter every day are operated by
responsible drivers who have valid driver’s licenses,
carry adequate insurance, focus on their driving, are
not under the influence of drugs and alcohol, and

are not distracted by phones or other devices.

But as we know from our everyday driving
experiences, this is often wishful thinking.

Then it happens to you.

One minute you're driving your semi, and the next,
you're involved in a serious collision through no fault
of your own. You approach an intersection and see a
car going way too fast. You slam on the brakes antici-
pating the car is going to run the stop sign, but you're
broadsided.

In that moment, you are involved in an ordeal that
may take several months or years to resolve. Hopefully,
you're not injured, but your equipment is damaged.
The occupants in the other vehicle are injured.

Right after the collision emergency, vehicles begin
arriving at the scene. As you look around, you see the
crash scene is congested with emergency responders
dealing with the injured, containing a fuel spill, and
diverting traffic onto side roads.

A law enforcement official begins asking you ques-
tions and writing down your statements. You look over
to see a passenger from the other vehicle being loaded
into an ambulance. The seriousness of the collision sets
in when you see another passenger laying on the road
covered with a sheet.

You answer all of the police questions, thengoto a
hospital for a drug and alcohol test. The state police im-
pound your vehicle and completely inspect all its com-
ponents, including the braking and steering systems.
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For the next six months, that fatal and tragic day
consumes your life. The two surviving victims and the
family of the deceased sue you. You meet often with
your lawyers to review the status of the lawsuit filed
by the plaintiffs’ attorneys. They continually ask you for
more information related to your truck, your mainte-
nance records, and your policies and procedures. You
don’t understand why you have been sued when you
did nothing to cause the collision.

At a deposition, the lawyer asks you to answer
guestions about your past driving record, how well
you maintain your semi, whether it had the proper
lighting and safety equipment in place, the weight
being carried in the trailer, whether you were part of
a drug testing program, the speed you were driving,
when the braking system was last inspected and main-
tained, and whether there was anything you could
have done to avoid the collision. It is clear that the

plaintiffs’ attorneys are trying paint a picture that you
had at least some responsibility for the tragic conse-
guences that day.

Your attorney meets with the opposing lawyers, and
they discuss monetary damages. Your lawyer, who is
likely paid by your own insurance company, makes a
counter offer. Each side negotiates thinking they have
the legal facts to get what they are demanding.

After six months, the lawsuit is settled out of court.
Although there were a few things wrong with the truck
and your driving record wasn't perfect, it doesn't change
the fact that the other driver completely disregarded the
stop sign. The process seemed unfair, and to add insult to
injury, your insurance company dropped you and no one
paid you for the loss of use of your truck and equipment.
As you search for new insurance, you discover that the
collision made you a high-risk driver, which significantly
increases your premiums.



Truck crashes happen and, like the case you just read,
can affect those involved in the collision for a long time.
While nobody likes to think about tragedy, you can
protect yourself and your business by being prepared
for the worst.

This publication studies four real life-events to
demonstrate some things you can learn from the
mistakes that were made, the lives that were lost, and
the lawsuits that were filed. From these situations we
offer recommendations, best practices, and strategies
that will help keep you safer and help protect you,
your family, and your business or farm’s interest in
case of a serious traffic collision or injury.




Understanding
Negligence and Fault

Applying negligence laws in the real world can have
unforeseen consequences for those involved in traffic
collisions — even if they are not at fault. Traffic collisions
often seriously injure people and significantly damage
property. While insurance settlements immediately clear
up some collisions, others can last for years while the
case moves through the court system.

After a collision, lawyers for the plaintiffs and
defendants review the facts and analyze how the evidence
strengthens or weakens their positions. Collisions that
significantly injure someone often result in a plaintiff
filing a lawsuit against the potential at-fault parties.

Most states permit plaintiffs to recover medical expens-
es, lost income, property damage, and pain and suffering.
These damages can easily be several thousand dollars
and can sometimes reach into the millions of dollars.

The Three Elements of Negligence
Civil lawsuits that spring from traffic collisions
are generally filed as negligence suits. In
order to have a successful negligence claim,
the plaintiff is required to prove:

1. That the defendant owed
a duty to the plaintiff

2. That the defendant
breached that duty

3. That the breach caused
the plaintiff’s injury

3

CAUSED
DAMAGES

The plaintiff must
prove all three elements
in order to recover
damages.

resulted in damages —Z
to the plaintiff

A DUTY

The defendant owed
a legal duty to the

’" THE THREE ¥
ELEMENTS OF
NEGLIGENCE

The plaintiff has to
.. prove all three! .-

The defendant’s actions \

The Question of Fault

The question of “Who is at fault?”in a vehicle crash is
often very complex. The answer involves determining
the specific percentage of fault for each driver involved
in the collision.

For example, let’s say that a passenger car ran a stop
sign and crashed into a semi-tractor-trailer operated
by a farm worker. The force of the impact pushed the
farmer’s truck into the path of an oncoming dump truck.
The three-vehicle pileup totaled the farmer’s semi, left
the semi driver permanently disabled, and required
long-term hospitalization for the dump truck

driver. The driver of the passenger car was
pronounced dead at the crash site.

On the surface, finding fault seems to
OWED be an open-and-shut case. In your
view, the passenger car driver who
ran the stop sign is 100-percent
responsible for the collision and

plaintiff resulting damages.

defendant
ed that duty
d to the plaintiff



WAS THERE
NEGLIGENCE?

1

DUTY OF RESPONSIBILITY

The farm truck driver, and by default
his/her employer, owes a duty to
other vehicles on the roadway.

2

BREACH OF THAT
RESPONSIBILITY

A breach of that responsibility
occurred when the truck was
overloaded (i.e., unsafe), traveling
faster than the speed limits, and the
brakes were not in perfect working
order.

COLLISION RESULTED
IN DAMAGES

The death of another driver,
long-term health care for the

driver of the dump truck, permanent
disability to the driver of the farm
truck, and replacement of damaged
equipment.

In your opinion, does
the case have legal
merit?

But consider these other facts:

- Law enforcement investigators determined that the
semi-truck was overloaded

« The semi was travelling 10 mph over the speed limit

+ The semi’s brakes were not working properly

Do these additional facts change your opinion of fault?

Add to these other facts that the driver of the passen-
ger car may not have had sufficient insurance to cover all
the damages. Any damages beyond the limits of that driv-
er’s policy must come from a different driver or different
insurance policy. Fingers will start pointing as each party
looks for a way to make as full a recovery as possible.

A lay person may argue that these other facts don't
matter, but any experienced trial lawyer will tell you
otherwise. The lawyer will argue that the impetus for the
accident and the chain of events that followed was the
result of the car failing to heed the stop sign — but that
doesn’t mean that the driver of the passenger car is the
only driver at fault.

A lay person often thinks about a court case as a ques-
tion of whether someone is guilty or not guilty. Lawyers,
on the other hand, see shades of gray.

For instance, lawyers who represent the family of the
deceased might argue that their client might have survived
the collision if the farmer’s semi had not been overweight
or if the brakes had been in working order. These same law-
yers agree that their client was partially at fault for failing to
stop. But the lawyers argue that the farmer and his driver
were also partially at fault, and bear some of the responsi-
bility for the death of their client.

All of this brings us back to the three pillars of negligence.
Did the farmer have a duty to put a safe truck on the
road — a truck with working brakes, within its weight lim-
its, and following the speed limit? Did the farmer breach

that responsibility? Were there damages that resulted
from the farmer’s breach of that duty?



Who Pays for What

The larger question becomes: who pays for what?
More than 95 percent of all lawsuits settle by agree-
ment before trial. Such settlements are often more
efficient, quicker, and provide less uncertainty than
jury trials. Lawyers who take their cases to trial know
they can never be sure how jurors will react to the
same set of facts — it often becomes a roll-of-the-
dice despite a lawyer’s reasoned arguments.

As a general rule, employees cannot sue their

employers for negligence under worker’s compensation.

Medical, wage, and death benefits are the only compen-
sation that employees can expect to receive from their
employers based on worker’s compensation laws.

WHO’S WHO IN COURT

So, where does that leave the driver of a farm truck
who suffers a permanent disability that will prevent
him from ever working again? How will he support his
four children? Who will cover their college costs?

Since the driver cannot sue his employer, then his
lawyer may file a countersuit against the person who
ran the stop sign, or possibly the county highway
department (if brush partially obstructed the sign),
or the dump truck company (if there is any evidence
the driver was impaired or the truck lacked proper
maintenance).

Plaintiff — the individual or company who brings a case against another in a court of law.

Defendant — the individual or company sued in a court of law.




Finding Fault in a Courtroom

If the plaintiff and defendant are unable to reach a For example, the jury may find that the collision

settlement, then a trial will be necessary. After all of the caused $6 million worth of damage, which includes the
evidence has been presented, the judge instructs the value of the lost life. The jurors found the passenger car
jurors to determine two things: driver was 40 percent at fault and the driver of the semi

and his employer were 60 percent at fault. The semi driver
and his employer are responsible for their percentage of
fault: $6 million x 60% = $3.6 million; the passenger car

driver would be responsible for 4 percent, or $2.4 million.

1. How much fault should be attributed to the
plaintiffs and defendant
2. The amount of plaintiff's damages irrespective

of fault
However, if the plaintiff (in this example the passenger
It is important to realize that jurors will never be told car driver) is found to be more than 50 percent at fault,
about the existence or amount of insurance coverage the plaintiff will recover nothing. In other words, if the
that the parties have. person who brings a suit is found to be more than 50

percent at fault, then Indiana state law says that person

is barred from recovering damages. This is one
reason why many parties prefer out-of-court

DI ERY
n Dri%gf(f)a\ﬁed drug settlements because they can control the
O test taken after outcome through negotiations — as
incident

opposed to leaving the decision

to six strangers.

DISCOVERY
Driver possesses
a spotty driving
record

DISCOVERY
Vehicle exceeded
weight rating

DISCOVERY
Fuel load not
DI_SCOVERY registered for
Driver worked vehicle
14-hour shift
yesterday

DISCOVERY
Vehicle not
inspected

BE PREPARED TO BE
SCRUTINIZED

Anything questionable about your vehicle
can affect your case after a collision.




Case Reviews of Real Collisions

Trafﬁc collisions are unique. Each has its own set of
underlying facts that contribute to what happened —
the time of day, weather conditions, fatigue, vehicle
maintenance, drugs and alcohol, load weights, road
conditions, and highway signage. The facts could also
include distractions from texting, emailing, and GPS.

What's important is not what makes collisions dif-
ferent, but knowing that they share similarities we can
learn from. That is why we share these four reviews of
actual collisions. By doing so, we hope we can avoid
the mistakes others have made.

Case 1: Truck Crashes Into an Ammonia Tank

The driver of a tandem truck was hauling 1,000 gallons
of herbicide to the field. As the driver (an employee of a
commercial agricultural retailer) approached the inter-
section, he applied the brakes, but he knew immediately
he was in trouble. With no brakes and the stop sign
quickly approaching, the driver instantly decided to go
straight ahead instead of veering to the right or left into
adjacent fields.

Within seconds, the truck rammed into the side of an
anhydrous ammonia tank belonging to a local farmer.
The force of the impact knocked the tank off its base and
breached the tank’s shell.

Fortunately, the ammonia tank was nearly empty. The
tank released just enough vapor that the driver had to
be hospitalized for a day after the crash. The agricultural
retailer replaced the farmer’s ammonia tank.

Now let’s change the facts by assuming that the tank
was completely filled with anhydrous ammonia at the
time of the collision. Upon impact, the ruptured tank
released the ammonia. The truck driver had no chance
of escape and was pronounced dead at the scene from

ammonia inhalation. The official coroner’s report listed
the cause of death as pulmonary edema caused by
excess fluid in the lungs.

Meanwhile, the driver of a car that happened to be
on that road found himself driving through what he
thought was fog, but was actually a cloud of ammonia.
The ammonia severely and permanently damaged the
driver’s lungs. Doctors indicated that the damage was so
severe that he would not be able to work again.

In this hypothetical example, there were two victims:
the truck driver and the automobile driver. The lawyer
who was hired by the automobile driver who suffered
permanent lung damage would ask a lot of questions of
the company officials of the truck driver at a deposition
including:



+ Does the company have a maintenance program?

« When was the last time the truck was inspected?

« Did the company conduct pre-trip inspections?

« Were there any indications that the brakes were not
working properly? Was there a maintenance report? A
repair bill? Did the driver make notes?

« Were there any indications the truck driver knew the
brakes were going bad before starting the day’s work
or any evidence during the day’s travels?

« How many hours had the truck driver been working
that day or that week?

« Why didn’t the truck driver veer to the left or right
instead of going straight?

+ Was the truck driver distracted by talking on a cell
phone or sending or receiving text messages?

At a deposition and under oath, the driver’s logs
indicate that he had worked 14 days straight and put in
14 to 16 hours each day. The smoking gun, however, was
that the driver documented on a post-trip inspection
report a week earlier that the brakes were “soft.”

Company officials told the driver the repairs would
have to wait for a few more days until the backlog of
fields were sprayed. This last fact — of putting off a
repair — was a game changer. The ag retailer’s case just
got a lot worse, which makes it more likely for them to
have to pay a higher amount in order to settle the case.

A lawsuit is pending by the widow of the truck driver
who died as a result of the crash. The driver left behind
a 35-year-old wife and four young children. The widow’s
lawyer knew that under Indiana Worker’s Compensation
laws, she could not sue the employer for negligence.
Although the company refused to make the necessary
repairs and made him drive an unsafe vehicle, worker’s
compensation laws prevent employees from suing their
employers.

The attorney for the widow’s only option would be
to place partial responsibility on the farmer for putting
the anhydrous ammonia tank in an unsafe location. The

WAS THERE

1

NEGLIGENCE?

DUTY OF RESPONSIBILITY

The driver and employer have a duty
of responsibility to put vehicles that
are well maintained on the roadway
and driven by drivers who are alert.

2

BREACH OF THAT
RESPONSIBILITY
Did a breach of that responsibility

occur? This will depend on what the
facts of the case uncover.

COLLISION RESULTED
IN DAMAGES

The injured driver was permanently

disabled and is unlikely to ever work
again. Ammonia inhalation killed the
other driver. What is the compensa-
tion for such losses?

In your opinion, does
the case have legal
merit?




lawyer acknowledged that the farmer who owns the
tank is not 100 percent responsible for the death of her
client’s husband, but suggested that placing the tank
in an improper location made the farmer 30 percent at
fault. Outside of worker’s compensation benefits, this
could be the only source of money for the deceased
driver’s family.

But how could the farmer be responsible for some-
thing he had nothing to do with?

The legal arguments would center on whether he
had a responsibility to place the tank in a more suitable
location on his property or to better protect it from
being hit by vehicles and implements. The lawyer rep-
resenting the driver’s widow would try to maximize the
farmer’s fault in order to minimize the amount of fault
from people he couldn’t recover against (namely, the
employer).

Obviously, the farmer’s lawyer would counter and
strongly argue that the farmer did not have any legal
duty to protect drivers (who are using a public road)
from running into his tank, which was not on the
roadway. Many people would probably agree that
the farmer had no responsibility. However, could the
widow’s lawyer persuade a jury to side with the widow
and children based on emotion rather than facts? That's
the risk trials present, which is one reason most cases
settle by agreement.

At the end of the day, the farmer’s insurance compa-
ny agreed to pay compensation to the widow in order to
close the matter. As part of the settlement, the insurance
company agreed to pay under the conditions that they
were not admitting guilt and that the wife could not
bring a suit against them in the future.

The farmer vehemently disagreed with his insurance
company. “What did | do wrong?” he asked. “All | did was
have a tank next to the road. I'm not at fault”

The lawyer for the wife and children knowing that
their case had weaknesses, might accept a lesser
settlement amount instead of taking a chance of
getting nothing in court.

Case 2: Car Turns in Front of Fuel Truck

The driver of a passenger car was traveling eastbound
on his way to watch his son compete in a high school
basketball game. The driver glanced at his watch and
noticed that he was going to be late. He made a late
decision to take the first road to the north, because it
has much less traffic.

The problem was that the driver decided to take that
road at the last possible moment. While turning left
across the road, he seemed oblivious to a fuel truck and
other traffic that was heading in the opposite direction
(westbound). Both
drivers only had
three-tenths of a
second before the
car and fuel truck
collided. There just
wasn't enough time
for the fuel truck
driver to react.



As the car turned into fuel truck’s lane, the fuel truck
driver instinctively applied the brakes as hard as he
could when he realized he was going to hit the car.

The fuel truck driver felt the impact as the front of the
truck lifted up, then he lost control of the steering. When
the fuel truck driver opened his eyes moments later, he
was still alive and the truck was facing the ditch.

The passenger car had taken the entire brunt of the
collision. The car’s driver was pronounced dead at the
scene from massive head and chest injuries. Neither
driver had any traces of alcohol or controlled substances
in their systems. Nor did the drivers have any health
conditions or physiological factors that could have
contributed to the collision.

A sheriff’s deputy transported the fuel truck driver
to a local hospital for alcohol and drug testing. Federal
law requires that when a commercial motor vehicle is
involved in a fatal collision that the driver be tested for
drugs and alcohol. In this case, the hospital-administered
blood test was negative for alcohol, methamphetamine,
marijuana, opiates, and barbiturates.

With drugs and alcohol ruled out, the federal motor
carrier investigators and third-party consultants closely
scrutinized the fuel truck driver’s hours of service, train-
ing records, driving records, and truck maintenance files.
The fuel truck driver had ample time off the day before,
the truck’s maintenance files were current, the driver’s
job-specific training was well-documented, and the
truck driver’s driving record did not have a single
blemish. The driver and the truck passed the federal
investigation with flying colors.

Did the driver turn into the path of the fuel truck?
Absolutely, he did. But the question is whether the
fuel truck could have avoided the collision. The reason
lawyers go through the discovery process (of finding
and sharing facts) is because the evidence sometimes
can swing the case back to their client’s favor.

WAS THERE

1

NEGLIGENCE?

DUTY OF RESPONSIBILITY

The driver and employer have a duty
of responsibility to put vehicles that
are well maintained on the roadway
and driven by drivers who are alert.

BREACH OF THAT
RESPONSIBILITY

No. Based on the records, it was not
a factor.

COLLISION RESULTED
IN DAMAGES

Collision involved the death of a
driver and a passenger.

In your opinion, does
the case have legal
merit?




For instance, what if the plaintiff’s lawyer could prove
the truck was going 50 mph in a 30-mph zone? Would
that change the outcome of the case? The plaintiff’s
lawyer could argue that if the truck driver had been go-
ing the speed limit, he could have stopped in time, and
possibly the collision could have been avoided.

The answer in this case was that the driver and truck
had no responsibility for the collision. The traffic col-
lision was caused by the passenger car being driven
into the path of the fuel truck. Unfortunately for the car
driver and his family, the decision to make that left turn
cost him his life.

Case 3: Vehicle Pulls Out in Front of Feed Truck

A couple was driving a full-size car and came to a stop at
an intersection. Before the stop sign there was another
sign that warned drivers that cross-traffic does not stop.
Thinking the path ahead was clear, the driver pulled out

into the intersection. But the car driver did not notice a
feed truck rapidly approaching the intersection from the
car's right.

The driver of the feed truck saw the car stop briefly
at the intersection. When the passenger car pulled out
into the intersection, the driver took stock of his escape
options.

Had the car pulled out into the intersection quicker,
the feed truck driver might have veered to the left. But
the car was only traveling 15 mph, which closed the
door to that escape route.

Swerving to the right was not an option either, be-
cause the truck would have broadsided another vehicle
that was stopped on that side of the intersection. The
only option was for the driver to apply the brakes as
hard as he could and hopefully lessen the impact. The
54,000-pound truck traveling at 52 mph hit the car on
the passenger’s side, which killed the couple in the car.

(Left) The view from the passenger car looking in the direction from which the truck would have approached. (Right) The view from the
feed truck as it approached the intersection. Note that the passenger car would have stopped at the left. The bottom photos show the

aftermath of the collision.




CRASH REPORTS IN COURT

Generally speaking, the Standard Officer Crash Report cannot be
entered into evidence in court. The law views each report as hearsay
evidence, because the law enforcement official was not there to
witness the crash. An exception to the rule is that an officer who

is qualified as a reconstructionist and who actually performed a
thorough analysis can offer an opinion as to the cause of the crash.

A post-crash investigation reported:

« The feed truck driver needed 135 feet to stop his
vehicle, but there were only 32 feet left when the
car pulled into the intersection.

+ A third-party mechanic conducted DOT inspections
and showed that the truck was in good working order.

+ The truck’s vehicle maintenance records were
complete.

« The truck driver was not violating the federal hours
of service regulations.

The feed truck driver was taken to the hospital for
an alcohol test, and he tested negative. However, the
records do not indicate that he submitted to a drug
test as required by the Federal Motor Carrier Safety
Administration.

The apparent lack of a drug test would be legitimate
grounds for a lawyer representing the couple to ask,
“Why wasn't he tested? Were you trying to hide some-
thing? Did he not react quickly enough because he was
on drugs? Are there any other previous drug tests for the
driver? Is the driver in a drug and alcohol testing pool?
When was the last time he was tested?”

The last piece of information was that truck’s gross
vehicle weight rating (GVWR) was 33,000 pounds.
However, the records indicated that the truck weighed
54,000 pounds at the time of the collision. The argument
is going to be made that the truck carrying an extra
21,000 pounds was not designed or equipped to carry or
respond to the excessive weight it was hauling that day.

The company documented that the truck had been

strengthened by qualified mechanics who added a tag
axle under the bed to provide the extra strength for
that truck to carry the heavier weights. The company
also documented that they added brakes on all wheels,
including the tag axle in the middle.

But the plaintiff's lawyer will ask the driver, “Was the tag
axle down at the time of the crash?” Can you guess how
the case could have turned if the tag axle had been up?

The sheriff's department reported that the passenger
vehicle driver was at fault by failing to yield the right-
of-way when he pulled in front of the feed truck. There
was no evidence to point to the feed truck driver or
his company being responsible for the collision.

Let’s again change the facts. This time, let’s say
that the truck had not been modified but was still
overweight.

The deceased family’s lawyers would have hired a col-
lision reconstructionist to predict the stopping distances
for a truck that weighed 54,000 pounds versus one that
weighed 33,000 pounds. Using the testimony of other
experts, the lawyer would point out differences in the
construction of a 33,000-GVWR truck with a properly
equipped heavier truck.



In such a case, the lawyer would argue that the feed
company'’s overweight truck valued making money over
keeping people safe. The lawyer would argue that the
company overloads its trucks, so they can make more
money per run. They don't care about safety. Vehicle
rules exist to keep us safe, and the company is
completely violating the law. It’s not like they
accidentally overloaded their trucks as they have
testified — they knew exactly how much they were
putting on their trucks.

We hope you can better see how a lawyer could use
an overweight truck to change the outcome of a case
and settlement. The lawyers for the deceased couple
could have argued that the driver and company had
partial responsibility regardless of what the driver of
the passenger car did that day.

There could still be one more party involved in a
lawsuit stemming from this crash. While no one will ever
know with any certainty, it was possible that traffic signs
and utility poles along the roadway might have partially
blocked the driver’s view of the oncoming feed truck. If
this was the case, then a county, state, or other govern-
ment entity could have been sued for failing to maintain
a safe road environment. That was not the case in this
example, but you can see how others can be brought
into any case.

WAS THERE

1

NEGLIGENCE?

DUTY OF RESPONSIBILITY

The driver and employer have a duty
of responsibility to put vehicles that
are well maintained on the roadway
and driven by drivers who are alert.

2

BREACH OF THAT
RESPONSIBILITY

No. Based on the records, it was not
a factor.

COLLISION RESULTED
IN DAMAGES

Collision involved the death of a
driver.

In your opinion, does
the case have legal
merit?




Case 4. Fuel Truck Driver Runs Stop Sign

A fuel truck driver is delivering diesel and gasoline to his
farming clientele. The truck was loaded with 2,950 gallons
of fuel, which weighed close to 24,850 pounds. The
driver was eager to finish his route for the day, because
he was about to start a weeklong vacation. He had a lot
on his mind, thinking about what he had yet to do that
evening to get ready for his vacation.

The fuel truck driver was traveling north toward a
very familiar intersection. The truck driver knew that he
had a stop sign and that the cross-traffic did not stop.
Visibility was clear in all directions.

However, the fuel truck driver failed to stop for the
stop sign. He also failed to notice a grain truck (which
had the right-of-way) that was traveling west at an
estimated 50-55 mph. At the last minute, the grain truck
driver saw that the fuel truck was not going to stop, so
he locked down the brakes.

The fuel truck and grain truck collided at the inter-
section. Upon impact, the grain truck hit the fuel truck
broadside just behind the passenger compartment.

The fuel tank ruptured and fire ensued, destroying both
vehicles. Both drivers died in the blaze.

The police report indicated that the fuel truck driver,
“disregarded a stop sign”and “failed to yield the right-of-
way.”Who do you think was responsible for the horrific
collision? Most would agree with the police report that
the fuel truck driver was at fault.

The family of the deceased grain truck driver brought
a multi-million-dollar lawsuit against the fuel truck
company for negligence on the part of the employee
(driver) for failing to stop. In order to have all of the facts,
the lawyers for the fuel truck company hired their own
private collision reconstructionist.

This crash completely destroyed both the grain truck and fuel truck,
and both drivers were pronounced dead at the scene.

The report by the collision reconstructionist included
a review of both the fuel truck and grain truck.
For the fuel truck, the facts were:

- There were no skid marks, which implies the driver
never applied the brakes.

- The maintenance records were up-to-date.

« The driver had only been working four hours,
so fatigue should not have been an issue.

« A post-mortem found no evidence of alcohol
or drugs.



What was interesting was the information about the
grain truck driver and his truck. A typical semi has 10
sets of brakes. As the grain truck driver locked down the
truck by applying the brakes, the truck only left two skid
marks on the roadway (see top right photo on page 17).
One skid mark was on the right front of the semi-tractor;
the other skid mark was made by one of the drive tires
on the right-hand side. Based on the skid marks, the
reconstructionist determined that only two of the 10
wheels had functional brakes. While it can’t be seen in
the photograph, there was a total brake failure before
the grain truck reached the intersection.

For the grain truck, the other facts were:

+ There were no records of the grain truck ever being
serviced.

« The semi tractor-trailer grain driver had a Class A CDL,
but there was no indication that he was enrolled in an
alcohol and controlled-substance testing program as
required by federal and state laws.

« The coroner confirmed that the driver tested positive
for marijuana.

What did we learn from this collision?

The fuel truck driver had the first responsibility to stop
at the intersection. Both drivers should have recognized
and reacted to the potential threat of an oncoming
vehicle, and then stopped or slowed sufficiently to avoid
an incident. While it’s true the fuel truck driver was pri-
marily at fault, the facts of the incident lend support to
the argument that the grain truck driver had fault as well.

The argument would be:

« If the driver was not under the influence of a drug,
he would have been able to respond quicker as the
collision unfolded in front of him. This is a reasonable
assumption that can't be proven.

« If the truck had full use of its brakes, the wreck may
have been avoided altogether, or the impact may
have been much less severe.

The case was settled out of court. The fuel truck com-
pany agreed to pay only a fraction of the original lawsuit.
The lawyers for the grain truck driver along with his
clients agreed to settle for a lesser amount, because they
feared a jury would be less sympathetic to their cause.

WAS THERE

1

NEGLIGENCE?

DUTY OF RESPONSIBILITY

e The fuel truck driver had the
responsibility to stop.

e The grain truck driver had the
responsibility of putting a mechani-
cally safe truck on the road. The
driver had the responsibility of not
being on drugs while operating a
commercial motor vehicle

BREACH OF THAT
RESPONSIBILITY

e The fuel truck driver did not stop.

¢ The grain truck did not have
functional brakes and the driver was
on drugs.

COLLISION RESULTED
IN DAMAGES

Both men were killed.

In your opinion, does
the case have legal
merit?




Responding to and Collecting
Information at the Crash Site

Evidence is fleeting — here one minute, gone the next.
And in the immediate aftermath of a crash, emergency
responders will always be pressured to triage and stabi-
lize injuries, then transport patients to local hospitals for
further medical care. Police need to collect information
and evidence from the collision site, but they also need
to clear the road of damaged vehicles, clean up roadway
debris, and get traffic moving again.

If a farm or company wants to get accurate informa-
tion about an accident, the sooner they can get to the
collision scene, the better chance they will have to see
what took place moments earlier. First-hand experiences
will prove valuable after everyone forgets the details of
the collision (except for the drivers, insurance companies,
and lawyers involved in the case).

These tips may be helpful when observing the
collision site:

Exchange Information
After a crash, always ensure that all parties exchange
their names, addresses, phone numbers, and insurance

carriers.

Call the Police First

When employees call to say there’s been a crash involving
a company vehicle, make sure to ask the employees
whether they called 911. If they haven't, contact 911 to
inform them of the collision.

Tell the driver you are on the way to the crash site.
Remind them that they are to give their statement to
the police and answer their questions, but should not
offer opinions or speculate about who caused the crash.
Remind them to stick to the facts and don’t admit
wrongdoing.




Make Sure Law Enforcement Files a Report

No matter how minor the incident, ask law enforcement
officials create a crash report. The crash report is a stan-

dard document that will contain important information

about the crash, the parties involved, and any indepen-

dent witnesses who identified themselves to the police.
The crash report also lists who or what the investigating
officers believe caused the collision.

PROTECT YOURSELF

A gentleman’s agreement after a crash can
often become, “I never said that to you.”

Always have law enforcement look at the
collision. This will protect you from “he said,
she said” arguments down the road.

After minor collisions with no injuries, it may

not seem important to call the police or get a crash
report. However, some insurance companies may
refuse to cover a claim if there is no crash report. The
inconvenience and hassle of calling and waiting on
the police is worth it in the long run.

What's more, stories often change once people
leave the crash scene. For example, after the crash
the other driver may have told you, “You know what,
[ ran the red light, but | have an important meeting
in 20 minutes that | cannot miss. | know it's my fault,
so there’s no need to call the police. Here’s my phone
number and information. You can call me later this
afternoon and we'll get it handled”

But when you call the driver a few hours later, you
are surprised to hear, “l didn't run the red light. You
ran the light.”

So, what now?

Let's look at another real story where the police were
called to the scene.

A truck was in the left turn lane when the light turned
red. The truck driver realized that he is stopped too far
in the turn lane, so he backs up. In the process, he backs
into a car that was behind his truck.

The driver of the car called his insurance company,
and the agent told the driver to call the police. But the

driver said, “It's really only minor, but I'll call
if you are telling me | have to”
The police arrived shortly thereafter
and took statements from both drivers. The
driver in the truck readily admits that he backed
into the other driver. But when the truck driver
called his insurance company, he told a different
story. He claimed that it was the passenger car that
hit him from behind. Had that police officer not been
there to gather statements from both drivers, then the
question of who was responsible for the collision would
have been in question.



Tell Your Drivers to Keep Quiet
There will be a period of time — just after a collision and
right before law enforcement arrives at the scene — that
can be disastrous to any future claim. Regardless of who
is at fault, make sure your driver understands it is best
not to talk to and exchange ideas with the other driver.
Itis OK to make sure others are not injured, but it is
best to wait for the police to arrive before drivers give
their versions of the events. Let the other driver know
that the police will be there to take everyone’s state-
ment of what they believed happened. Certainly don't
admit fault to the other driver or with the police even
if it appears that you are 100 percent at fault. The facts
of the case and who becomes the liable party will come
out in due course.

Send a Supervisor to the Crash Scene

A driver who is not seriously hurt will still be under a
great deal of stress at the crash site. Tell your drivers that
they should be patient and use tact when they interact
with law enforcement and first responders.

Your driver will appreciate a friendly face, and be
happy to know someone is there to support them,
which is a good reason to send a supervisor to the
crash scene. The supervisors also can be there when
the drivers give their statements to police.

Furthermore, seeing the collision scene first-hand
complements and ties together the comments your
driver made and the facts written on a police report.
But remember, the police are trying to accomplish the
same things you are attempting to do. Understand and
appreciate that police have a job to do, so don't interfere
with the collection of evidence.



Another good idea is to return to the collision scene
after the road reopens. This is critical if the collision oc-
curred at night and physical evidence was easily missed.
When you return to the scene, use caution when parking
and walking on the road. If the collision occurred on a
busy highway or interstate, you may not be permitted to
park and walk on it. The law enforcement agency that is
investigating the collision may be able to provide traffic
control at the scene if you request it. You do not want to
become another collision statistic.

The perception of what occurred at night can be misleading. Revisit the scene the following day to discover anything
that might have been hidden the previous night. (Middle) Nighttime image of the partial crash site from the highway.
(Bottom) Daytime image of the same crash site and from the same position.




Investigators collected physical and photographic evidence during the evening and the following morning. All that evidence was used to
determine the actual path of the vehicle shown in the sketch.

Take Lots of Photos

You have a limited opportunity to capture untainted
visual evidence as it is at existed at the time of the crash
— before the vehicles are repositioned or removed.
There is no second-guessing quality photographs.

A common mistake people make is only to take
close-up photos. Be sure to take pictures from every
angle. Start broad, and then close-up zoom in to certain
things as you take more photos. A systematic approach
will ensure that you miss nothing.




Photographers often leave a lot of evidence on the
road when they only show the close-ups of damaged
vehicles, sprayers, and tractors. The first photographs
you should take are of the other vehicles’license
plate numbers — just in case they get nervous and
take flight.

Shoot photos from 100 to 200 feet away in all direc-
tions. Include license plates, road signs, the roadway
itself, and damage on every vehicle involved from all
directions. Also shoot the people in and around the ac-
cident scene, structures, intersections, obstructions, skid
marks, the debris field (before first responders sweep it
away), approaches from the perspective of both drivers.
In the months that follow, the photos of that roadway
debris may provide important clues as lawyers debate
the evidence. You can't have too many photographs.

Also, be on the lookout for security cameras that may
have captured the collision. This information can be
invaluable in determining exactly what happened in the
collision. Along these lines, you could consider installing
dashboard cameras in your vehicles to capture what
the driver observed and to monitor the driver’s driving
habits. Cameras also can provide an unbiased, objective
account of a collision that humans might not be able

to provide.

What happens if the drivers or police take no pho-
tographs? The insurance company may send someone
to the crash scene to document the collision. What they
will see is a sanitized accident scene after the vehicles
have been removed and the scene cleared of evidence.
This may result in an incorrect determination of what
actually occurred.



Have Drivers Write or Record What They Remember
As soon as absolutely possible, record your driver’s
statement without influence, discussion, or coaching.

Studies show that our memories of how events
unfolded change over time. When this happens, the
raw data — your memory — becomes contaminated
and corrupted. For this reason, making written notes
shortly after the incident can help capture your driver’s
thoughts and memories when they are freshest in his
or her mind. Note that these written thoughts could be
used as evidence in any lawsuit related to the crash.

Have the driver write down what happened as soon
to the time of the accident as possible. But understand
that a serious injury may mean you have to wait for the
statement days or weeks after the collision. Don't worry
about filtering the facts or about how grammatically
correct a written statement is. When you are done, have
the driver sign and date the written notes. The notes
from the day along with the photographs will help to
recreate the wreck months or years later.

In case injuries make it impossible for your driver to
write, a voice recording will suffice.

Another option is to record a video with your smart
phone. The advantage of this approach is that it is often
easier for people to talk than to write down notes.

When drivers create written or recorded descriptions
of the events, those recordings can clarify the collection
of photos and prepared reports. They're also a good
way to refresh the drivers’memory at a deposition
when attorneys ask them to recall the events of that
day. A deposition can occur six months to a year after
an incident. If you have notes, you can say with certainty
what happened that day.

What would you rather have drivers say at a
deposition: “l don’t remember much from that day”?
Or“It was a foggy day, but | remember right before the
crash that | noticed the other driver did not have their
lights on. | wrote this down shortly after the accident”?

Remember that everything you or your drivers write
down or record could be discoverable if the accident is
litigated, even if those recordings can damage your side
of the case.




Test Your Drivers for Alcohol and Drugs

With most serious collisions, the question will always
arise whether either driver was driving under the
influence. Remember that under federal law commercial
motor vehicle drivers must submit to drug and

PASS

You passed your drug &
alcohol tests. You are the
victim in the accident, and
now you’re protected from
potential blame.

alcohol screening within six hours after a crash involving
fatalities or serious injuries. This seems like an appropriate
practice for any drivers involved in a collision — even if

they are not driving a commercial motor vehicle.

FAIL

You just failed your drug
test. You’re not protected.

You might have been
able to stop in time

B

You may have been
able to avoid that car

€

Your vehicle may have
been better maintained

POTENTIAL BLAME:

THE DOOR IS WIDE OPEN!

DRUG & ALCOHOL TESTS ARE IMPORTANT

Even if you’re the victim, your innocence isn’t necessarily
confirmed if you don’t pass your drug or alcohol test.




Notify Your Insurance Carrier As Soon As Possible
The obligation in your insurance policy requires you to

notify the insurance company of any potential claim as NE VER D O
soon as it is practical to do so. Some policies give their
clients up to a year to report an incident. Be aware that

if you don't notify the insurance company within the Never Make Deals With Other Drivers

time period specified in your policy, the insurance com- o
P P your policy. You take a serious risk if you make out-of-pocket settlements

without contacting your insurance agent.

e Consider this: “I'm so sorry | hit your truck. You'll be
should report any incidents the same day they happen. sore tomorrow. Let me take care of all the damages to your

This is especially true for serious collisions, because you vehicle, because | don’t want my insurance rates to go up. Il

pany may be under no obligation to cover your claim.
Most insurance agents and attorneys agree that you

want the insurance carrier to know so they can begin give you $250 for time off work or for any hassles you have to
the claims process and potentially hire an attorney to go through to get your car restored. Will that work for you?”
protect your interests. If this deal goes bad, then what?

When you file a claim, insurance agents will create Also, there is a good chance your insurance rates will go
an entry in their reporting system. If the other side calls up. Unless your agreement with the other driver is drawn up
three months later, you might have forgotten the day or by an attorney and you both sign a release agreement, you

the time when the collision took place. But because you are still on the hook for future litigation.

notified the insurance company, their agents will have .
/ Never Tell Other Drivers Your Insurance

the claims department or insurance adjustors, the sooner Will Cover It

they can get involved, the faster they can process the You cannot speak for your insurance company nor commit
them to any actions now or in the future. If the collision was

severe enough that it exceeded your coverage limits, then
your promises are meaningless.

The best response after a collision is to tell the other
party, “I'll notify my insurance carrier and let them handle
the matter.” Any and all settlements will originate with the
attorneys for the insurance company and the plaintiff’s
attorney. You are not part of that decision-making process.

all of this officially documented. The sooner you notify

claim, and the sooner they can bring in support staff
like attorneys and accident reconstructionists.

It is your responsibility to file the police collision
report with the insurance company. The insurance
company will not find out there’s been an incident
unless you call it in or another party’s agent contacts
your agent. The insurance company may say that
because the police report put the blame on the other

party, that they will not make any claims against your Don’t Talk to the Other Insurance

policy at this point. Your insurance agents or claims (ompany Unless Your Agent Tells You To

adjustors will help you work with the other drivers You should never take it upon yourself to contact the other

insurance carriers to fix or replace your vehicles.

insurance company or deal directly with the other driver or
their attorney. Your insurance company’s claims department

When the police are called to collision sites and

clients call in their claims, insurance agents are will handle and adjust the claim on your behalf. Remember

required by law to electronically send certificates that the other party’s insurance company and lawyers are

of insurance to the Indiana Bureau of Motor looking out for their own interests, not yours.

Vehicles to prove that you had insurance at the When the other driver tells your insurance company

time of the collision. representative, “I've hired an attorney,” then your insurance
If you don’t notify your insurance agent, company’s claim office will no longer talk directly with that

the state will start sending you notices that driver. Instead, their conversations will be with the other
driver’s attorney as both parties work toward reaching a
mutually agreeable settlement.

you have 10 days to provide proof of insurance.
If you don't respond, your driver’s license will
be automatically suspended.



Learning Valuahle Lessons
From Tragedies

In this section, we describe some lessons we learned

from studying past collisions. These lessons are worth
learning from to avoid repeating the mistakes.

Know When to Consult Your Own Personal Attorney

The insurance company is obligated to defend and
indemnify you in the event of a covered loss. There are,
however, circumstances when the insurance company
may take the position that your loss is not covered or
they choose to defend a claim that puts you at risk of a
judgment in excess of your insurance policy limits.

For example, if a non-listed driver was operating a
vehicle at the time of the collision, the insurance company
may take the position that there is no coverage. Your
insurance company may notify you of these potential
issues by sending you a “Reservation of Rights” letter.

If you receive this type of letter, you should consult with
your own private attorney — even if your insurance
company has hired a lawyer to defend the claim.

In most circumstances, hiring a personal attorney is
unnecessary. However, if you receive a reservation of

rights letter, there is a coverage dispute, or your losses
exceed your policy limits, then you should strongly
consider hiring your own private attorney to look after
and protect your rights and interests.

If you decide to hire an attorney, you will need to find
one who has experience representing defendants in
significant personal injury matters, as well as experience
with insurance coverage issues. The insurance company’s
attorney will work with your attorney to make sure you
are getting the best representation possible and to
ensure that all of your interests are being looked after.

COMPLYING WITH STATE AND FEDERAL REGULATIONS

Federal DOT regulations are recognized as the minimum safety standard for operating commercial motor vehicles
across the United States. There are serious consequences when collisions involve commercial motor vehicles and

drivers that do not comply with DOT regulations.
Violating federal or state laws is negligence.

Consider an incident in which a legally drunk driver who is speeding rear-ends a farmer’s tractor that
does not have a slow-moving vehicle sign attached to the back. The drunk driver’s insurance company

may file a lawsuit alleging that that the accident was partially caused by the farmer’s negligence for
failing to notify other drivers that they were approaching a slow-moving vehicle.

It doesn’t make the farmer 100 percent at fault for the collision, but the lack
of a slow-moving vehicle sign gives the plaintiff’s lawyer ammunition
to argue that you owe something for failing
to follow the required regulation.
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HIRE A

HIRE YOUR

OWN ATTORNEY

Make sure your rights
are represented.

RECONSTRUCTIONIST

Have thorough data
of your own.

O
CONDUCT 3RD-PARTY 1 4
YEARLY INSPECTIONS
Anindependent i
T moves b, VALUABLE
LESSONS
FOR WATCH TIME
DRUGS & ALCOHOL BEHIND THE WHEEL
(lear your people Tired drivers are
before they drive. unsafe drivers.
-KEEP SPEED TO MARK YOUR
POSTED LIMITS EQUIPMENT LEGIBLY
Excessive speed hinders Help others hetter see

a drivers response. and understand you.

SAVE THE EVENT

DATA RECORDER

Preserve the exact
crash circumstances.

KEEP VEHICLE
MAINTENANCE FILES

(lear documentation
makes you look good.

Avoid costly

mistakes by
considering
these tips.

SCREEN
YOUR DRIVERS

Hire good and safe
drivers...and know it.

TAKE PRE- & POST-

REPORTS SERIOUSLY

Anything overlooked
can haunt you.

KEEP TO LEGAL
WEIGHT LIMITS

Vehicles perform safer &
negligence is removed.

INSTALL FRONT
& BACK CAMERAS

See more to be safer
on the road.

HAVE EMPLOYEES
REPORT VIOLATIONS

Keep up-to-date records
of your drivers.




When to Hire a Collision Reconstructionist

Law enforcement professionals who respond to inci-
dents might be tasked with reconstructing collisions.
The level of detail and investigation law professionals
provide will vary with their experience and training
and their first impressions of the nature and severity
of the injuries.

When appropriate, your insurance company or at-
torney may hire a third-party accident reconstructionist.
The reconstructionist can carefully measure skid and
gouge marks on the pavement, map and analyze the
debris pattern of remaining debris, determine the coef-
ficient of friction of the road surface, and take detailed
measurements and weights of the vehicles in order
to make speed calculations. This detailed information
will allow the reconstructionist to offer opinions at trial
related to the causes of the collision and approximate
speed of each vehicle at the time of impact.

Save the Event Data Recorder

Depending on year and make, some vehicles may be
equipped with a“black box” that records the last

5 seconds to 60 seconds of a crash. Depending upon
the model and age, these event data recorders (EDRs)
can record information such as the vehicle’s speed
leading up to the collision, percent of throttle that

was being applied, braking input, steering input, cruise
control status, and various other information that can
help to determine the cause of a collision. Did you
change lanes prior to the crash or speed up to beat the
light? The EDR will help to confirm or deny these types
of things.

This is a synopsis of a true story.

A semi-truck slammed into a passenger car at a
stoplight, which killed a young family. The truck driver
claimed the car’s driver swerved in front of him and
slammed on her brakes as the light turned red.

The EDR told a much different story. The car had
been stopped for 3 seconds with no steering input,
and the brakes were working normally for a stopped
car. This evidence completely destroyed the driver’s
claim and defense that the person in the passenger
car was at fault.



Take Pre- and Post-Trip Reports Seriously
The DOT requires commercial motor vehicle drivers
to create pre-trip and post-trip inspection reports to
identify and document items that need a mechanic’s
immediate attention. Even if you don’t have commercial
motor vehicles in your fleet, having a reporting mecha-
nism (and a paper trail that a vehicle had repairs fixed
before the vehicle is placed back into service) is critical.
At a minimum, make sure to check each day that the
lights and turn signals are working, that the tires have
sufficient tread, that they are inflated to their proper
pressure, that there are no cuts in sidewalls, and that
wipers can remove rain and dirt from the windshield.
You can purchase driver vehicle inspection report forms
online to help you document these inspections.

Conduct Annual Third-Party Inspections
All commercial motor vehicles are required to undergo
an annual inspection conducted by a qualified company

or third-party mechanic. Regardless of whether your ve-
hicles fall under federal and state regulations regarding
annual inspections, these inspections become critical in
any defense after a collision or crash.

While qualified company or farm mechanics are
well-equipped to perform annual inspections, it may be
a good idea to hire a third-party mechanic to inspect
trucks and trailers that your mechanics inspect each
year. Hiring a third-party provides an independent
opinion as to the roadworthiness of your fleet. Further-
more, a third-party mechanic may catch things that you
or your employees would not have caught. It also shows
that the trucks and trailers your mechanics service can
pass an inspection by an independent third party. These
are all things that could help you in the event of a lawsuit.

So, if you have five semi-tractor trailers or straight
trucks, take a different one each year to an outside
garage for the annual inspection while continuing to
inspect the other equipment annually.




Keep Maintenance Files on Each Truck and Trailer
If you do not already do so, create a maintenance file
on each truck and trailer that you own starting today.
The file should include every aspect of maintenance,
including bills for oil changes, windshield wiper blade
changes, and really anything that you do to the equip-
ment. There is nothing too minor that you should not
document it. If it's not written down and can't be
retrieved, then it's assumed that it never took place.
The collisions we've discussed in this publication
clearly demonstrate how important it is to document
your vehicle maintenance program. It shows the court
and the lawyers that you were organized, paid attention
to details, and that you are focused on (and care about)

safety.

Think about your position at a deposition or in front
of a jury when you can say: “Here is my maintenance file.
The brakes were checked two months ago. It's unfortu-
nate that the brakes failed. The driver had no indication
the brakes were going bad based on his inspection
reports. The maintenance records on our vehicles show
| do what's right. We have a process every vehicle goes
through. The brakes failed, for which we are sorry, but
not because we ignored them.”

Without the maintenance records for each vehicle
and trailer, the plaintiff's lawyer might argue, “Maybe he
was at fault since he cannot show the he inspected the
brakes. Maybe his brakes were faulty because he was
negligent by not having them inspected. A reasonable
and prudent operator would have inspected and main-
tained the brakes on a regular basis.”



Conduct Random Drug and Alcohol Tests

Drivers can put everything you own at risk when they
decide to drive impaired. There already is enough risk
in driving without being impaired by alcohol or drugs.
Require employees, as part of their continued employ-
ment for the farm or business, to submit to a random
drug and alcohol testing program.

Set up a program where the hospital or occupational
clinic will randomly select names from the pool of drivers
who will then be subject to testing. It might deter drivers
from using if they know they may be called to provide a
urine or blood sample. In addition, make it clear in your
policies that testing will take place in the event of an
accident.

BE AWARE OF
PRESCRIPTIONS, TO0

Some prescription drugs cause the same
Stay Legal with Weight Limits effects as recreational drugs or alcohol.

(GVWR) that manufacturers assign to them. The manu- about the effects that prescriptions will
facturers build and equip their vehicles and trailers to

have on them.
Post-accident investigators may gain

accommodate specific weights, for which they were
designated and certified. An overloaded truck or trailer
may constitute negligence, which makes it easier for a access to this information and use it againSt
plaintiff's lawyer to argue that you were at least partially drivers who attempt to hide their use.

at fault for the collision.

The plaintiff's lawyer could argue, “l understand that
my client ran the stop sign, but had your truck not been
overloaded you would have been able to stop in time to
avoid the collision and the resulting injuries.” The lawyer
could also paint a picture that you care more about

profits and productivity than about safety.




Monitor Hours Behind the Wheel

A line of questioning that lawyers will follow is whether
the driver was alert at the time of the collision. Federal
law says that under no circumstances can drivers of
commercial motor vehicles drive more than 11 hours
per day without 10 hours off. This is a good guideline
to follow even for companies that are not regulated

by DOT. Following this guideline would provide a legal
defense that drivers (and companies) were following
the more stringent rules.

Install Front and Back Cameras

Today’s vehicles are electronic wonders. Some have
front cameras that can record and replay an entire trip.
You can see every traffic light, stop light, intersection,
and car the driver passed.

It's hard to dispute images captured by rear- and
front-mounted vehicle cameras. They record exactly
what happened at the scene so nobody has to decide
which driver’s version of the facts is right. While it might
be necessary to show the footage to a law enforcement
officer, you should never surrender video footage unless
legally required to do so. You have a legal obligation to
preserve and maintain the footage.

Drive the Speed Limit

If you drive above posted speed limits, you are at greater
risk if there is an incident. Just like weight limits, driving
in excess of the speed limit might lead a jury finding you
partially at fault.

Once again, a plaintiff’s lawyer could reasonably argue
that if you had not been speeding, you would have had
time to lessen the impact of the collision. Equipping your
fleet with speed governors is another way to ensure that
your drivers drive at reasonable speeds and shows that
your focus is on the safety of your drivers and others.



Make Sure Equipment Markings Are Legible
Slow-moving signs are meant to give other drivers
ample warning about what they are approaching on the
roadway. Failure to include slow-moving signs on your
equipment can violate the law. Therefore, no sign means
that you were at least partially at fault for the incident.
Always be certain that the signs are not just present,

but clearly visible to other drivers.

Do you see a problem with the vehicle in the bottom photo?
There’s no slow-moving sign.

Screen Drivers Before Hiring Them

Insurance companies may perform background checks
on drivers that you want to add to your insurance policy.
Be concerned about hiring a driver who has had reckless
driving violations, a DUI, and speeding tickets. Insurance
agents will point out that an individual’s past driving
record is a good predictor for future driving behaviors.
A bad driving record might mean that an insurance
company will not cover the driver.

Have Employees Report Violations After Hiring Them
Make it a requirement for continued employment that
drivers report any moving violations or driving under
the influence whether they are on or off the job. It might
be useful to recheck the driver’s record each year in the
event they fail to tell you about a problem they were
cited for while driving.

As with any procedure or policy, don't implement it
if you aren’t going to follow up. Failing to follow through
on policies and procedures can be worse than not having
the policy or procedure in the first place.

Learn more about hiring workers in
The Hiring Process: Recruiting, Interviewing,
and Selecting the Best Employees (Purdue
Extension publication PPP-69), available
from the Purdue Extension Education Store:



https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP-69.pdf

Keep Your Insurance in Order
and Up-to-Date

Many people falsely believe that by paying the insur-
ance bill they are covered. But insurance is more than
writing out the check and saying, “I'm covered.” Your
insurance policy and what it covers is your backstop in
protecting you against the liabilities that arise out of a
traffic incident. We all want insurance at the lowest cost,
but if you buy cheap insurance that doesn’t cover all
your actual needs, then you are, in fact, wasting money
and putting your financial future at great risk.

The only way to know what your policy covers is to
read the policy language. The law presumes that you
have read the policy — even though many companies
only provide the policy language upon request.

For most people, the big stumbling block of knowing
what their policies actually cover is that it is difficult to

YOUR ANSWERS
WILL VARY

The questions we ask in this section
(and their answers) will vary
depending on your insurance policy.
You need to know the answers to
them. Without knowing for sure,
you are “knocking on wood” as

the popular television ad
continues to tell us.

readily understand detailed insurance policies if you are
not involved in the insurance business. It is important
to have an insurance agent or personal attorney who
understands your business and risk exposures to make
sure you are adequately covered.

Insurance policies are complex legal contracts that
have many exclusions and limitations. Unfortunately,
most people don't read or understand their policies until
after tragedy has struck. Don't just take the insurance
agent’s word for it. Confirm what they tell you in writing,
and then ask for the policy provision that backs up what
they are telling you.



The time to decide whether your current policy
covers your liabilities is before you are involved in an
accident or loss. When you meet with your agent, come
prepared to ask questions about the risks you face and
to go over the coverages listed on the policy. Make sure
your insurance backstop is not an open door where the
policy does not cover what you think it should.

Here are a few questions worth asking your insurance
agent:

What happens if an uninsured or
underinsured motorist hit my vehicle?
This is an important question when you consider that
some estimates conclude that a staggering 40 percent of
drivers lack insurance or carry only the bare minimums
required by the state. What makes this more difficult is
that, generally speaking, drivers do not understand how
important this part of their policy is for protecting their
families, properties, and businesses.

The cap for an uninsured/underinsured motorist
portion of the policy is determined by the amount
of your liability coverage. For example, if you have
$250,000/$500,000 liability limits, the most you
could recover for an uninsured/underinsured is
$250,000/$500,000. You could lower the liability
limits, but the uninsured/underinsured limits cannot
be higher than the liability you carry on your vehicle.

Assuming you have uninsured coverage, your policy
is available to pay your medical charges, pain and
suffering, and lost wages up to the listed limits. When

the collision involves an underinsured motorist, your
insurance company will pick up where the fault driver’s
policy left off and will pay up to the limits of your policy.

If the amount of damages caused by an uninsured or
underinsured motorist exceeds your policy limits, you
are likely out of luck. The insurance company may try to
recoup some of the money it spent on your claim from
the uninsured driver through garnished wages, court
decrees, or other means.

Be aware that the property damage portion of your
uninsured or underinsured policy works a little
differently than the medical coverage. It is common
for property damage limits under the uninsured and
underinsured sections to pay claims at a fixed amount
between $10,000 and $25,000. This is not enough to pay
to repair or replace newer farm equipment, trucks, or
semi-tractor trailers.




The good news is that once the maximum of the
uninsured/underinsured damage limits are met, the
collision portion of the policy covers the costs up to the
limits of the policy. If you don't have collision coverage,
then you will pick up those costs.

Look at the limits for the medical portion of the
underinsured and uninsured to see if you have enough
to cover a tragic accident. You can buy higher limits of
coverage if necessary. You cannot change the property
damage under the uninsured or underinsured section.
Thus, it's really important to look at the extra cost of the
premium for collision coverage relative to what it brings
toward protecting vehicles and equipment when hit by
an uninsured or underinsured motorist.

Does my policy cover both property damage
to my vehicle and any bodily injuries that

I sustain if | am hit by an uninsured or
underinsured driver?

Many people are unaware that their insurance policies
may carry liability-only coverage and not cover property
damage or your bodily injuries. In Indiana, these are

A TRUE STORY

Pay attention to this real story from a
business owner.

“Looks like I really messed up. I failed
to add a driver to my policy, and it looks
like I have to take a total loss on my bucket
truck. My driver wandered off the road
100-plus feet before hitting a 4-foot-plus
ditch culvert. After impacting the culvert,
the 24,000-pound truck ricocheted back

onto highway. It was a total loss of $20,000.
Fortunately, there were no injuries, and no
other cars or vehicles where struck.”

Imagine how different the story would
be if someone had been injured or property
damaged. With no coverage, the claim
could have bankrupted the company.

optional coverages on the insurance policy. Most experts
agree that both should be part of the coverage.

What happens if a driver not listed on my
policy is involved in a wreck?

This is an important question in the event that you hire
someone to help or if a friend or relative offers to help.
Would this person be covered if they are in a crash? Are
your assets protected if they are in a crash? Ask your
agent to price out a coverage plan that includes “all
employees or agents,” named or not.

What happens when the truck | loaned out is
inacrash?

Most insurance policies follow the vehicle, but there

are some policies that do not. It is important to know
the answer to this question before you loan out your
equipment. While the driver will not be able to escape
all liabilities, the most important thing is that the person
who loaned out the truck or equipment could be on the
hook for damages even if that person is not the driver.

What happens if my trailer comes unhooked
from my truck?
Insurance covers the liabilities of the pulling vehicle (that
is, the covered vehicle). Usually, the policy will cover
a trailer as long as the trailer remains attached to the
insured vehicle. Once it detaches and is freely moving on
its own, it is no longer part of the covered vehicle, which
means there is no coverage for the damages it may cause.
Most insurance companies will ask to write a separate
liability policy for the trailer or to add an endorsement
that covers the trailer in case it detaches. Considering
that nearly 30 percent of trailers come off their hitches,
it is good to ask: “Will my policy cover me if my trailer
comes off and slams into another car?”

How does an umbrella policy provide
additional coverage to my policy?

The umbrella policy usually provides limits in excess

of the underlying general liability, vehicle liability, and
employer liability policies under worker’s compensation.
The umbrella policy provides supplemental liability in-
surance for a nominal premium increase. Its limits apply
after the primary insurance limits have been reached.



. . GET PAPERS TO YOUR
10000 ity poly bt yourseifins vt AGENT QUICKLY

for $700,000. When asked how much you want your
insurance to pay, you say, “All of it, of course.” If, after a serious collision, the other driver’s

The agent responds they will only play up to $100,000 attorney serves you papers for a lawsuit, then

policy, the next $600,000 will come out of that policy.

Without the additional coverage, you could be person-
ally responsible for the $600,000 claim. This is why your
conversation with your agent often begins by listing

assets and identifying coverage limits that may need to youin further IEQaI matters.
be increased.

at the latest, the following day. Doing so allows
the claims department to assign an attorney to
your case and to start the process of representing

Does the umbrella policy cover an accident
from an uninsured or underinsured driver?

The umbrella policy does not cover any uninsured a collision that kills someone — carries the potential for
and underinsured liabilities that you incur unless it serious consequences. However, business owners and
has a specific endorsement that provides this type farmers have little choice but to put drivers behind
of coverage. Your coverage is limited to whatever the wheel of a pickup, tractor, or semi if they expect
the basic policy covers. work to get done.

Crashes can also significantly interrupt your business
The consequences of vehicular collisions are among activities. For example, if your combine is damaged
the most frequent and potentially severe situations during harvest season, it could significantly affect your
that business owners must insure themselves against. bottom line.
Whether you own one truck or a whole fleet, your There is a lot riding on having the right insurance
business and farm may be at risk. coverage. But it's typical that you receive the insurance

Each incident — whether a fender bender with bill, shake your head, utter a few words about the

no injuries, a major crash that disables someone, or premium, and then pay the bill.



Limiting Exposure With
Separate Business Entities

COntingency planning means you should think about
what you need to do before one of your trucks is in-
volved in a collision. To account for that possibility, you
adjusted your insurance policy to cover unforeseen truck
and equipment incidents. You also adjusted your vehicle
maintenance and upkeep practices by documenting
everything you do. That's good.

But to maximize your protection, you also may need
to consider how you structure your business and farm.
When organized correctly, a business entity is designed
to protect your personal assets in the event you are
involved in a serious collision.



FIND OUT MORE

Creating a corporation or LLC to deal with the risk posed by highway incidents may be an important part
of your contingency planning and managing transportation risks. Whether you have a farm or business,
consider reading more about this topic in two other Purdue Pesticide Programs publications:

Farm Truck Accidents: Considering
Your Liability Management Options
(PPP-91). Take measures to reduce
your over-the-road liabilities.

The Aftermath of a Farm
Truck Crash: Lawsuits,
Settlements, and Court
Proceedings (PPP-95).
Learn more about what

to do after your equipment
is involved in a collision

or crash.

Both publications are
available from the Purdue
Extension Education Store:



https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP-91.pdf
https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP-95.pdf
edustore.purdue.edu

Mile after mile of interstate are lined with billboards on expensive billboards if highway accidents didn’t
advertising lawyers offering to help people who have generate income for them and they were unable to
been seriously injured in truck and automobile ac- recoup losses for their clients. Traffic incidents are a
cidents. Clearly, lawyers wouldn’t spend the money risk we all face.
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HAVE A SOLID FOUNDATION OF PROTECTION

Insulate yourself from blame.



Collisions even happen to those who put safety first.
Too many people assume that collisions are most often
caused by mechanical failures such as brakes out of
adjustment. But the truth is that most collisions are due
to driver inattention and distraction. Most drivers don't
appreciate that a few seconds of taking your eyes of the
road can carry you the length of a football field. When
this happens, lawsuits, depositions, mediation, and trials
will take years to get resolved.

Be prepared to the best of your ability to deal with
a collision that brings you to a deposition and face-to-
face with the plaintiff's attorney or in court. With that in
mind, incorporating a few of the contingency measures

outlined in this publication might help you better deal
with the legal complexities that often follow highway
collisions. They will also likely make you, your employees,
and your vehicles safer on the roadways.

Remember, it's not a question of if you will have an
accident, but when.

Will you be able to protect your interests? The measures
you put in place today provide you an opportunity to
prove you are a reasonable and caring person instead
of a careless and negligent driver or company. Which
side would you rather be on: reasonable and caring or
careless and negligent?
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and are not intended to represent any actual person, business entity or situation. References to any specific commercial product, process, or
service, or the use of any trade, firm, or corporation name is for general informational purposes only and does not constitute an endorsement,
recommendation, or certification of any kind by Purdue University. Individuals using such products assume responsibility that the product be
used in a way intended by the manufacturer and misuse is neither endorsed nor condoned by the authors nor the manufacturer.




Find Qut More

Purdue Pesticide Programs offer a number
of publications on related topics to help you
manage your operations better. All publications
are available from the Purdue Extension
Education Store:
edustore.purdue.edu
765-494-6749

A Farmer’s Guide to
Indiana Transportation
Regulations: What to
Do to Keep on Trucking,
Planting, and Harvest-
ing (PPP-111). Learn
more about the rules
of the road in Indiana

Tires For the Road
and Field: A Guide to
Getting the Best Value
and Performance
(PPP-99). Find the
right replacement
tires for your vehicles
and operations.

Keep the Trailer
Connected to the
Truck: Understanding
the “Hitch” System
(PPP-92). Be safer

on the road by better
understanding how
trailers and trucks
are attached.

Securing the Load:

A Guide to Safe and
Legal Transportation of
Cargo and Equipment
(PPP-75). Make sure
loads don't fall off
your vehicles.



https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP111.pdf
https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP-99.pdf
https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP-92.pdf
https://ppp.purdue.edu/wp-content/uploads/2016/08/PPP-75.pdf
edustore.purdue.edu
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