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CGL COVERAGE:
THE ISO STANDARD FORM

SECTION I – COVERAGES 
• COVERAGE A – BODILY INJURY AND PROPERTY DAMAGE 

LIABILITY 
• COVERAGE B – PERSONAL AND ADVERTISING INJURY 

LIABILITY
• COVERAGE C – MEDICAL PAYMENTS 
• SUPPLEMENTARY PAYMENTS – COVERAGES A AND B 
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WHY DOES THIS MATTER FOR RETAILERS?

Vendor/Supplier of 
Components

Manufacturer of 
Product

RETAILER OF 
DEFECTIVE PRODUCT

Insurer of 
Manufacturer of 

Product

Insurer of Retailer of 
Product

Insurer of 
Vendor/Supplier



ARE YOU COVERED?



EXAMINING THE INSURANCE IMPLICATIONS

ISSUES
 What is the scope of coverage available?
 What is the “property damage”?

CONSIDERATIONS
 Is there damage to “product” or is it “other than” insured’s own 

product?
 How does the economic loss doctrine affect tort recovery?
 Can the final product be repaired vs. worthless?



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.
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CONTRACT:  PHARMACAL CONTRACTED WITH NMS FOR PROBIOTIC, LACTOBACILLUS 
RHAMNOSUS
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WISCONSIN 
PHARMACAL 
COMPANY:

Distributor of Tablets

CVS:
RECALL of 

Tablets

PROBLEM: TABLETS CONTAINED LACTOBACILLUS ACIDOPHILUS, A DIFFERENT BACTERIA

RESULT: CVS RECALLED TABLETS, CANCELLED ORDERS FROM PHARMACAL
PHARMACAL DESTROYED THE TABLETS



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

JENEIL BIOTECH: 
Secondary Supplier of 

Probiotic Bacteria

NEBRASKA CULTURES 
OF CALIFORNIA:

Primary Supplier of 
Probiotic Bacteria

NUTRITIONAL 
MANUFACTURING 

SERVICES:
Manufacturer; Blended
Probiotic Bacteria With 

Other Ingredients  & 
Compressed Into Tablets

WISCONSIN 
PHARMACAL 
COMPANY:

Distributor of Tablets

CVS:
Retailer of Tablets

NMS: CLAIMS AGAINST NCCI & JENEIL

NMS ASSIGNS THOSE CLAIMS TO PHARMACAL



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

PHARMACAL: Files suit against Biotech and NCCI and their 
insurers [Netherlands Ins. Co. & Evanston Ins. Co.]

 Breach of contract claims:
 NCCI provided incorrect species of probiotic bacteria
 Tort claims also alleged; dismissed by Circuit Court

 Alleged tablets were unmerchantable + required recall
 None of ingredients could be separated once 

manufactured



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

NETHERLANDS 
& EVANSTON

Moved to bifurcate 
and stay merits

pending coverage 
determination

Moved for 
summary judgment 

– lack of duty to 
defend

OZAUKEE COUNTY 
CIRCUIT COURT:  
granted MSJ to 

insurers



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

COVERAGE ISSUES
 INSURANCE COMPANIES: alleged no coverage, no trigger of duty to 

defend
 CIRCUIT COURT: held no “property damage” caused by an “occurrence” 
 Incorporation of defective probiotic into tablet did not qualify
 Harm was only to product itself, as an “integrated system”
 Property damage was defined as “physical injury or destruction or 

tangible property or lose of use of tangible property.”



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

COURT OF APPEALS:  REVERSED

 Held: policies provided coverage
 Integrated system rule: not relevant to the coverage dispute
 Incorporation of a defective ingredient constituted 

“property damage” to the product (tablets) caused by an 
occurrence under the policies' language
 No exclusion negated coverage



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

WISCONSIN SUPREME COURT

 ISSUE: whether incorporation of defective probiotic 
from Jeneil into the tablets constitutes “physical injury” 
to tangible property “other than” the probiotic itself?
Does supplement tablet form an “integrated system”?



INTEGRATED SYSTEM ANALYSIS
 If components cannot be separated from the finished 

product, then all components are part of an integrated 
system

 In Wisconsin, integrated system doctrine may provide 
exception to economic loss doctrine
 I.e., tort theories may permit recovery of purely 

economic losses otherwise limited by ELD to contract



WISCONSIN PHARMACAL CO., LLC V. NEBRASKA 
CULTURES OF CALIFORNIA, INC.

WISCONSIN SUPREME COURT:  3-2-MAJORITY RULING

 HELD: “incorporation of a defective ingredient into the 
supplement tablets did not damage other property” under the 
policies
 “We conclude that there is no ‘property damage’ caused by an 

‘occurrence’ because the incorporation of a defective ingredient 
into the supplement tablets did not damage other property and 
did not result in loss of use of property”



EFFECT OF PHARMACAL ON CGL COVERAGE

POST-PHARMACAL:  Provides insurers with avenue to deny 
coverage under insuring agreement because it inserts “other 
property” analysis into definition of property damage
Burden of proof rests on the insured

PRE-PHARMACAL:  analysis of damage to insured’s product vs. 
damage to “other property” was analyzed under policy’s exclusions

Burden on the insurer 



INTEGRATED SYSTEM ANALYSIS ELSEWHERE 

12 STATE HIGH COURTS: considered “integrated system” 
incorporation relative to “property damage” in CGL policy
FIVE REJECTED THE THEORY EXPLICITLY
FIVE REJECTED IT IMPLICITLY
TWO FOLLOWED THE THEORY

Various lower courts have considered the theory in a host 
of differing factual circumstances

- BY END OF 2015 -



TAKEAWAYS
PRODUCT RECALL LOSSES CAN BE SIGNIFICANT IN THE RETAIL/HOSPITALITY INDUSTRY 

DO NOT ASSUME THAT A PRODUCT RECALL WILL BE COVERED UNDER CGL POLICY 

May depend both on policy language and jurisdiction 
Consider a product recall expense endorsement to a CGL policy if otherwise covered by standard exclusion

IDENTIFY THE “PRODUCT DAMAGE”:  
I.E., WHAT IS DEFECTIVE – A COMPONENT OR THE “PRODUCT” ITSELF?

Consider the effect of the economic loss doctrine and integrated systems analysis 

UNDERSTAND AND REVIEW D&I AGREEMENTS WITH CRITICAL VENDORS AND SUPPLIERS

Can you shift the burden and expense downstream?



2019 CHICAGO MINI-REGIONAL SEMINAR

THANK YOU
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