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AGENDA

CONSTRUCTION DEFECTS AND DELAY - Owner, Construction
Manager/General Contractor & Subcontractor Perspectives
And Best Practices

BANKRUPTCY AND INSOLVENCY - Impacts On Owner,
Construction Manager/General Contractor & Subcontractor
And Best Practices

@ALFA




CONSTRUCTION DEFECTS AND DELAYS ™
OWNER, CM/GC, AND SUBCONTRACTOR PERSPECTIVES




CONSTRUCTION DEFECTS AND DELAYS

OWNER VIEW

Consequential damages

Impacts: Tenant claims, loss of use, loans and cross-default, loss
of historic and other tax credits

Contract Best Practices:
— Walivers
— Liquidated damages

— Notice and opportunity to cure
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CONSTRUCTION DEFECTS AND DELAYS

OWNER VIEW

When We Cause A Delay
Why We Want Notice
Contract Best Practices:
— No Damage for Delay clauses
— Limitations - Escalating costs only, no home office overhead

— Notice and Claim Provisions
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CONSTRUCTION DEFECTS AND DELAYS

OWNER VIEW

Performance bond / working with the surety
— Notice and our obligations
Property Insurance / Builder's risk

— Differences and Issues

ALFA International
eeeeeeeeeeeeeeeeeeeee
Celebrating 40 Years



CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW

 Immediately Investigate

— Workmanship (Subcontractor, Owner’s Separate Contractor, Other
Prime Contractor), Design and/or Product Defect

— Keep customer’s project on track / Where to get money NOW

— Insurance, Funding Agreements and Reserving Rights
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CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW

Taking Sides

Contract Best Practices:
— Incorporation by reference and flow down
— Timing and documents / analysis required

— Project impacts on budget and schedule



CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW

Notice is a good thing!

Why? Allows owner to mitigate and control

NOTICE + POTENTIAL RISK SHIFTING

Property Insurance / Builder’s Risk and Commercial General Liability
Carriers

=)

# L ower-tiers and their carriers
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CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW
SUBCONTRACTOR VIEW

= Documentation, documentation, documentation ....
- What is required and when?
- Incorporation by reference / flow down provisions / conflicts

- What are best practices?



CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW
SUBCONTRACTOR VIEW

= Duty to proceed / “buck stops here”
= Best Practices:

- Reserve Rights

- Front Costs

- Cost Coding

- Initiate Dispute Resolution



CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW
SUBCONTRACTOR VIEW

= Defenses and Prevention Of Performance
- Incomplete, conflicting, or defective design
- Failure to receive RFI responses
- Defective predecessor work
- Cardinal Change

= (CM not getting paid for allegedly defective work of another
subcontractor

= Pay-if-Paid & Pay-When-Paid provisions
@ALFA.WMW.
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CONSTRUCTION DEFECTS AND DELAYS

CONSTRUCTION MANAGER / GENERAL CONTRACTOR VIEW
SUBCONTRACTOR VIEW

= Securing payment:
- Mechanic’s Liens
- Attested Accounts
- Payment Bond Claims

TAKEAWAY: FOLLOWING STATUTES AND NOTICE REQUIREMENTS CAN MEAN THE
DIFFERENCE BETWEEN GETTING PAID OR NOT.
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POP UP QUESTION
= WHAT IS A FORCE MAJEURE?

A. A French military officer

B. An unforeseeable circumstance that prevents someone from
fulfilling a contract

C. A major defect in a building foundation

D. An indie rock band
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2020 INDUSTRY TRENDS

COVID-19: EFFECTS OF PANDEMIC
FORCE MAJEURE CLAUSES
- Risk allocation
- Time and money
HEALTH AND SAFETY PROVISIONS
- Additional costs
- Impossibility of performance



BANKRUPTCY AND INSOLVENCY
3 PERSPECTIVES
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BANKRUPTCY OR INSOLVENCY

Owner View

= CM Bankruptcy
- Automatic Stay / Proof of Claim
- Dealing with lower-tiers and claims
- Replacement contractor issues

—  Performance bond claims
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BANKRUPTCY OR INSOLVENCY

Owner View
= AIA 312 Obligee Claim Requirements (1984 vs. 2010)

AIA Document A312" - 1984 AIA Document A312™ - 2010
Payment Bond Payment Bond
CONTRACTOR SURETY CONTRACTOR SURETY
OWNER
OWNER
B
BO!
A BOND
o
O R SURE’
Modificat
CONTRACTOR AS PRINCIPA
AGENT or BROKER OWNER'S REPRESENTATIVE
T or BROKE El E

ALFA International

The Global Legal Network
Celebrating 40 Years




BANKRUPTCY OR INSOLVENCY

Construction Manager / General Contractor View
(1) Owner Bankruptcy

— Chapter 11 vs. Chapter 7

- Pay-if-Paid

- Communications and Acting as a Conduit
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BANKRUPTCY OR INSOLVENCY

Construction Manager / General Contractor View
(2) Subcontractor Bankruptcy

- Process / Notices

- Supplementation vs. Termination

— Purchase materials / equipment and tools

- Claims of Owner, CM and other Subcontractors

- Delays and impacts on other trades

- Walk the line

ALFA International
eeeeeeeeeeeeeeeeeeeee
Celebrating 40 Years



BANKRUPTCY OR INSOLVENCY

Subcontractor View

(1) Owner Bankruptcy
- Payment bond / lien rights / attested accounts

- Status and condition of the work
- Timing / payment terms

- Warranties
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BANKRUPTCY OR INSOLVENCY

Subcontractor View
(2) Lower-tier insolvency or failure to perform
(3) Supplementation Issues:

- Management and control

- Payment terms

- OSHA and safety

- Additional time and cost to assess baseline

- Warranties for existing work and purchased equipment
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CLE & POST-WEBINAR SURVEY

CLE CREDITS

ALFA INTERNATIONAL IS AN APPROVED PROVIDER OF CLE IN CALIFORNIA AND ILLINOIS. If you
need credit in another state, you should consult with that state’s CLE board for details on how to
apply for approval. ALFAI provides a CLE package that answers questions you will likely be asked
when applying and also gives direction as to what we believe is needed to apply in each state.

NEW SERVICE: Some state CLE boards require verification of participation in webinars. To satisfy
that requirement, ALFAI will now prompt particiﬁants to answer questions and/or provide a
verification code, as we did in this webinar. If this is required in your state:

. Please note these items on the Certificate of Completion you will receive after the webinar.

. Keep a copy of the certificate for auditing purposes.

If you encounter any difficulties in obtaining CLE credit in your state, please contact:

. Taylor Doherty
tdoherty@alfainternational.com

POST-WEBINAR SURVEY

You will be prompted to complete a Post-Webinar Survey after exiting this webinar.
Your feedback will help ALFA International continue to provide quality programming to our

members and clients.
@ALFAInternational
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