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BEST PRACTICES



DON’T GET HAMSTRUNG BY BEST PRACTICES

Negligence is the failure to use reasonable care.

A person may be negligent by acting or failing to act. A person is negligent if he 

or she does something a reasonably careful person would not do in the same 

situation or fails to do something a reasonable person would do in the same 

situation.

Indiana Model Civil Jury Instruction 909 Negligence—Definition
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POP UP QUESTION

 What are the potential problems?
A. Definitions of “negligence” and “preventable” are inconsistent.

B. No opportunity to delay a preventability determination while an accident 
reconstruction is completed.

C. All information used to make a preventability determination (accident report, 
driver statement, police report, adjuster’s report, witness statements) are now 
potentially admissible.

D. A driver who was involved in a serious, but non-preventable, accident should 
have been assessed 30 points and potentially terminated. 

E. All of the above.



DISCOVERY REQUESTS FOR 
HANDBOOKS



REQUESTS FOR HANDBOOKS / POLICIES AND PROCEDURES

 Requests for Policies and Procedures in Discovery:

 Strategy in Objecting / Denying Production:

- Basis of objecting

- Hold until pressed



KNOW YOUR OPPONENT AND PUSH BACK

 Is this “form” reptile discovery?

 Is this attorney a long-time trucking attorney or are they 
new to the industry?

 Does the attorney REALLY want the handbook, or could 
they be satisfied with the basics? (insurance info, drug 
test info, current employment status of driver)



OBJECT, OBJECT, OBJECT!

 Relevance

 Overly Broad

 Vague

 No allegations of 
independent negligence

 Stipulation of liability



RECENT COURT RULINGS 

 Production depends upon your judge.

 State versus Federal 

 Ruling on Independent negligence relative to handbooks:

THE COURT: Plaintiff's motion to compel is going to be 
denied in part and granted in part… 
With respect to Request for Interrogatories Nos. 2, 4, 
and 11, and Request for Production Nos. 11 and 58, 
these requests are denied, as [Plaintiff’s] petition 
for damages does not assert any claims of 
independent negligence against [the Trucking Company].



RECENT COURT RULINGS 

 On the basis that the requests for handbooks are overly 
broad / irrelevant:



HANDBOOK PRODUCTION

 Get it ordered

 Limitation on production is key

 What specific policies / sections need to be 
produced?

 Produced in this action only

 Consider liquidated damages 

 Return at conclusion of the case

 Watermarks versus Bates Stamps



HANDBOOK PRODUCTION

Problematic Language:

• “We expect our drivers to follow 
the laws ALL THE TIME”  

• Policies versus Guides

• Penalties and point systems

• Are they enforced?

• How “lawyerly” is your handbook?



HANDBOOKS AT TRIAL 

 PLAINTIFFS’ CLOSING ARGUMENT:  “It’s not a guideline. It doesn’t 
say ‘Don’t park in the roadway unless you feel like it. Don’t park 
in the roadway unless you really want to not get your shoes wet.’ 
It says ‘Don’t park in the roadway,’” … “There were plenty of 
alternatives.”

Marcus, et al. v NKM Transportation, et al., 
2018-CA-004903 

Defense verdict - April 22, 2021



CONTINUING LEGAL EDUCATION

 ALFA International is an approved CLE provider in Illinois, California and 
Pennsylvania. If you need credit in another state, you should consult with that 
state’s CLE board for details on how to apply for approval. ALFAI provides a CLE 
package that answers questions you will likely be asked when applying and also 
gives direction as to what we believe is needed to apply in each state.

 NEW SERVICE: Some state CLE boards require verification of participation in 
webinars. To satisfy that requirement, ALFAI will now prompt participants to answer 
questions and/or provide a verification code, as we did in this webinar. If this is 
required in your state:  

 Please note these items on the Certificate of Completion you will receive after 
the webinar.  

 Keep a copy of the certificate for auditing purposes.  

 If you encounter any difficulties in obtaining CLE credit in your state, please contact:

Michelle Jones
mjones@alfainternational.com
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THANK YOU! IF YOU HAVE ANY QUESTIONS, 
PLEASE CONTACT ONE OF THE PRESENTERS
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