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RESISTING REMOTE DEPOSITIONS 
OF A CORPORATE REPRESENTATIVE



RESISTING REMOTE DEPOSITIONS OF A CORPORATE 
REPRESENTATIVE

 Overview of Applicable Rules

 Disadvantages / Advantages to Conducting a Remote 
Deposition of a Corporate Representative

 Strategies for Resisting Court Orders Directing Remote 
Depositions of a Corporate Representative   



30(B)(6) DEPOSITIONS OF CORPORATE REPRESENTATIVES ARE 
PERMISSIBLE BY “REMOTE MEANS” 

Federal Rule of Civil Procedure 30(b)(4) provides:

By Remote Means. The parties may stipulate—or the court 
may on motion order—that a deposition be taken by 
telephone or other remote means. For the purpose of this 
rule and Rules 28(a), 37(a)(2), and 37(b)(1), the deposition 
takes place where the deponent answers the questions.



30(B)(6) DEPOSITIONS OF CORPORATE REPRESENTATIVES ARE 
PERMISSIBLE BY “REMOTE MEANS” 

In the wake of the COVID-19 crisis, certain federal judges 
have supplemented their individual rules to permit all
depositions to be taken by remote means.



DUTIES OF OFFICER – FEDERAL RULE OF CIVIL PROCEDURE 
30(B)(5)

(A) Before the Deposition. Unless the parties stipulate 
otherwise, a deposition must be conducted before an officer 
appointed or designated under Rule 28. The officer must 
begin the deposition with an on-the-record statement that 
includes:
 (i) the officer’s name and business address;
 (ii) the date, time, and place of the deposition;
 (iii) the deponent's name;
 (iv) the officer’s administration of the oath or affirmation 

to the deponent; and
 (v) the identity of all persons present.

https://www.law.cornell.edu/rules/frcp/rule_28


DUTIES OF OFFICER – FEDERAL RULE OF CIVIL PROCEDURE 
30(B)(5)

Although the parties can stipulate otherwise, federal courts 
have held that a deposition is deemed to have been 
conducted before an officer if that officer “attends the 
deposition via the same remote means (e.g., telephone 
conference call or video conference) used to connect all 
other remote participants, and so long as all participants 
can clearly hear and be heard by all other participants.”   
Sinceno v. Riverside Church in City of New York, 2020 WL 
1302053 (S.D.N.Y. Mar. 18, 2020).



DISADVANTAGES TO CONDUCTING A REMOTE DEPOSITION OF 
CORPORATE REPRESENTATIVE

 Risk of audio / visual issues involving testimony and use 
of deposition exhibits

 Advance disclosure of deposition exhibits may provide a 
roadmap for the deposition to opposing counsel 

 Inability to see the witness “in person”

 Risk of opposing counsel “coaching” the witness

 HIPAA Compliance relative to private healthcare 
information may implicate the need for HIPAA 
compliance by the software provider



ADVANTAGES TO CONDUCTING A REMOTE DEPOSITION OF 
CORPORATE REPRESENTATIVE

 No travel limits risk of exposure

 Increased preparation time may result in a more 
effective deposition (including the disclosure of 
deposition exhibits)

 Allows the opportunity to observe and critique your 
witness 

 Arguments on the record and outside the presence of 
the witness can be done in virtual breakout rooms



STRATEGIES FOR RESISTING COURT DIRECTIVES ORDERING 
REMOTE DEPOSITIONS OF CORPORATE REPRESENTATIVES

 Create a clear record making your position known to the 
Court and opposing counsel (i.e., the deposition should 
be adjourned until the COVID pandemic ceases)

 Establish how the client would be unfairly prejudiced if 
remote depositions are to proceed

 Avoid any appearance of gamesmanship with respect to 
any request to conduct corporate representative 
depositions in person

 If compelled, request additional time from the Court 
with which to prepare your witness



PREPARING THE 

CORPORATE WITNESS



REMOTE IS THE NEW “NORMAL”

 COVID has been used to:

 Initiate depositions

 Prevent depositions

 Bottom Line:  

 More remote proceedings and clients may 
inquire/require remote preparations



YESTERDAY/TODAY

Conversation with the witness

vs.

Written outline of issues to cover



PREPARATIONS NOW MORE IMPORTANT THAN EVER

 Hardware considerations

 Bandwidth considerations

 The particular software program

 All to be discussed before the first session

 Practice with the program and format



SCHEDULING CONSIDERATIONS

 Number of sessions planned

 Length of each session

 “Fatigue factor”

 Distraction factor

 Privilege issues



FIRST SESSION

 Explain the preparation process

 Discuss video deposition setup

 Discuss “delays”

 S/he is in control – emphasize this

 What stipulations/agreements were reached with 
counsel



FIRST SESSION (CONT’D)

 Discuss the case

 Discuss role of the corporate representative

 General

 This case

 Discuss factual investigation that was done and by 
whom



THE DOCUMENTS

 Paper or electronic

 Best approaches to select and provide documents in 
either form

 How will they be shown to the witness during the 
deposition

 How will you use them



NOTES

 Whiteboard feature

 Screen sharing

 Attorney client communication issues

 Attorney work product issues



MOCK QUESTIONING

 Timing and pace issues

 Who is in charge here: easier for witness to control in 
this setting



PRE-DEPOSITION CONFERENCE

 Exhibits - The plaintiff’s responsibility that should not 
burden the witness

 Stipulations or discussions with opposing counsel



REMEMBER THE COURT REPORTER

 Where will the reporter be located

 Exhibits – when sent and how shown to witness

 Exhibit sharing on screen

 Real time transcripts



BREAKS

 Ensure witness understands how to “mute” video and 
audio

 Plan for how to be in contact during breaks

 360 degree camera



REPTILIAN THEORY APPLIED TO CORPORATE REPRESENTATIVE

 Reptile approach seeks to point out a general safety 
rule, which is higher than the reasonable standard of 
care 

 Demonstrate how the defendant broke the safety rule 
with an attitude that puts us all at risk



DEFENSES TO REPTILIAN THEORY

 Define “safety”

 Examples from the pandemic

 Safety:  stay home

 Some people go to work

 More people go to work

 All people begin to go out “safely”

 Continuum of choices – not a yes or no



DEFENSES TO REPTILIAN THEORY

 Emphasis must be placed on the facts and 
circumstances of the particular case

 Emphasis must be placed on this particular plaintiff and 
whether the defendant caused harm in this case



POP UP QUESTION 

 The Reptile Theory Relates to:

A. Snakes

B. Lizards

C. Turtles

D. Jurors



TIPS FOR REMOTE DEPOSITIONS

AND COURT APPEARANCES



VIDEOCONFERENCING PLATFORMS

 Zoom

 Google Meet

 Facebook Messenger Rooms

 Court reporter service application, such as Veritext
Virtual



SECURITY FEATURES



LOGISTICS

 Lighting

 Background

 Clothing

 Setting

 Microphone and speakers

 Network speed

 Notifications



PREPARE

 Prepare your witness

 Prepare your exhibits

 Prepare your file

 File materials should be easily available

 Digital materials should be organized and 
searchable



PRACTICE

 Exhibits

 Speaking

 Sharing



HANDLING EXHIBITS

 Format

 Folders

 Producing exhibits during proceeding



SHARING ON ZOOM



RECORDING ON ZOOM



HEARINGS

2.b. Allow or require anyone 
involved in any hearing, deposition, 
or other proceeding of any kind—
including but not limited to a party, 
attorney, witness, or court reporter, 
but not including a juror—to 
participate remotely, such as by 
teleconferencing, 
videoconferencing, or other means;



c. Consider as evidence sworn statements made out of 
court or sworn testimony given remotely, out of court, such 
as by teleconferencing, videoconferencing, or other means;

d. Conduct proceedings away from the court’s usual 
location, but in the county of venue, and only with 
reasonable notice and access to the participants and the 
public;



HTTPS://WWW.TXCOURTS.NET/ELECTRONIC-HEARINGS-ZOOM

https://www.txcourts.net/electronic-hearings-zoom


1. All oral depositions may be 
taken, and all authorized 
participants may participate, by 
remote video connection.

4. It shall not be grounds for a 
motion to quash…that a party, 
attorney…does not agree to the 
remote deposition…

5. The witness may be placed 
under oath remotely…





MISCELLANEOUS

 Consider whether the court reporter will be with the 
witness or elsewhere. In Texas, the court reporter can 
be remote. 

 Discourage witness coaching:

 Disable the chat function in the software.

 Get stipulations among counsel beforehand.

 Adjust the camera to show more of the witness, such that it 
would capture them reading other sources, etc.

 Practice with any interpreter as well.



QUESTIONS?

 Use the dialogue box on the right side of your screen to 
submit any questions to the presenters.



THANK YOU! IF YOU HAVE ANY 
QUESTIONS, PLEASE CONTACT ONE OF 
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