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RESISTING REMOTE DEPOSITIONS OF A CORPORATE
REPRESENTATIVE

= Qverview of Applicable Rules

= Disadvantages / Advantages to Conducting a Remote
Deposition of a Corporate Representative

= Strategies for Resisting Court Orders Directing Remote
Depositions of a Corporate Representative
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30(B)(6) DEPOSITIONS OF CORPORATE REPRESENTATIVES ARE

PERMISSIBLE BY “"REMOTE MEANS”

Federal Rule of Civil Procedure 30(b)(4) provides:

By Remote Means. The parties may stipulate—or the court
may on motion order—that a deposition be taken by
telephone or other remote means. For the purpose of this
rule and Rules 28(a), 37(a)(2), and 37(b)(1), the deposition
takes place where the deponent answers the questions.
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30(B)(6) DEPOSITIONS OF CORPORATE REPRESENTATIVES ARE

PERMISSIBLE BY “"REMOTE MEANS”

In the wake of the COVID-19 crisis, certain federal judges
have supplemented their individual rules to permit all
depositions to be taken by remote means.
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DUTIES OF OFFICER - FEDERAL RULE OF CIVIL PROCEDURE

30(B)(5)

(A) Before the Deposition. Unless the parties stipulate
otherwise, a deposition must be conducted before an officer
appointed or designated under Rule 28. The officer must
begin the deposition with an on-the-record statement that
includes:

= (j) the officer’s name and business address;

= (ii) the date, time, and place of the deposition;

= (iii) the deponent's name;

= (jv) the officer’s administration of the oath or affirmation
to the deponent; and

= (v) the identity of all persons present.
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https://www.law.cornell.edu/rules/frcp/rule_28

DUTIES OF OFFICER - FEDERAL RULE OF CIVIL PROCEDURE

30(B)(5)

Although the parties can stipulate otherwise, federal courts
have held that a deposition is deemed to have been
conducted before an officer if that officer “attends the
deposition via the same remote means (e.q., telephone
conference call or video conference) used to connect all
other remote participants, and so long as all participants
can clearly hear and be heard by all other participants.”

Sinceno v. Riverside Church in City of New York, 2020 WL
1302053 (S.D.N.Y. Mar. 18, 2020).

eeeeeeeeeeeeeeeeeeee



DISADVANTAGES TO CONDUCTING A REMOTE DEPOSITION OF
CORPORATE REPRESENTATIVE

= Risk of audio / visual issues involving testimony and use
of deposition exhibits

= Advance disclosure of deposition exhibits may provide a
roadmap for the deposition to opposing counsel

= |nability to see the witness “in person’

= Risk of opposing counsel “coaching” the witness

= HIPAA Compliance relative to private healthcare
information may implicate the need for HIPAA
compliance by the software provider
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ADVANTAGES TO CONDUCTING A REMOTE DEPOSITION OF

CORPORATE REPRESENTATIVE

= No travel limits risk of exposure

= |ncreased preparation time may result in a more
effective deposition (including the disclosure of

deposition exhibits)

= Allows the opportunity to observe and critique your
withess

= Arguments on the record and outside the presence of
the witness can be done in virtual breakout rooms
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STRATEGIES FOR RESISTING COURT DIRECTIVES ORDERING
REMOTE DEPOSITIONS OF CORPORATE REPRESENTATIVES

= (Create a clear record making your position known to the

Court and opposing counsel (i.e., the deposition should
be adjourned until the COVID pandemic ceases)

= Establish how the client would be unfairly prejudiced if
remote depositions are to proceed

= Avoid any appearance of gamesmanship with respect to

any request to conduct corporate representative
depositions in person

= |f compelled, request additional time from the Court
with which to prepare your witness 44ALFAH atona
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REMOTE IS THE NEW “NORMAL"

= COVID has been used to:
= |nitiate depositions

= Prevent depositions

= Bottom Line:

= More remote proceedings and clients may
inquire/require remote preparations
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YESTERDAY/TODAY

Conversation with the witness
VS.

Written outline of issues to cover

eeeeeeeeeeeeeeeeeeee



PREPARATIONS NOW MORE IMPORTANT THAN EVER

= Hardware considerations

= Bandwidth considerations

= The particular software program

= All to be discussed before the first session

= Practice with the program and format
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SCHEDULING CONSIDERATIONS

= Number of sessions planned
= Length of each session

= “Fatigue factor”

= Distraction factor

"= Privilege issues
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FIRST SESSION

= Explain the preparation process

= Discuss video deposition setup

= Discuss “delays”

= S/he is in control - emphasize this

= What stipulations/agreements were reached with
counsel
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FIRST SESSION (CONT’D)

= Discuss the case

= Discuss role of the corporate representative
= General
= This case

= Discuss factual investigation that was done and by
whom
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THE DOCUMENTS

Paper or electronic

Best approaches to select and provide documents in
either form

H
C

I_

ow will they be shown to the witnhess during the
eposition

ow will you use them
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NOTES

= Whiteboard feature
= Screen sharing
= Attorney client communication issues

= Attorney work product issues
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MOCK QUESTIONING

= Timing and pace issues

= Who is in charge here: easier for witness to control in
this setting
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PRE-DEPOSITION CONFERENCE

= Exhibits - The plaintiff’s responsibility that should not
burden the witness

= Stipulations or discussions with opposing counsel
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REMEMBER THE COURT REPORTER

= Where will the reporter be located
= Exhibits - when sent and how shown to witness
= Exhibit sharing on screen

= Real time transcripts
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BREAKS

= Ensure witnhess understands how to “mute” video and
audio

= Plan for how to be in contact during breaks

= 360 degree camera
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REPTILIAN THEORY APPLIED TO CORPORATE REPRESENTATIVE

= Reptile approach seeks to point out a general safety
rule, which is higher than the reasonable standard of

care

= Demonstrate how the defendant broke the safety rule
with an attitude that puts us all at risk
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DEFENSES TO REPTILIAN THEORY

= Define “safety”

= Examples from the pandemic
= Safety: stay home
= Some people go to work
= More people go to work
= All people begin to go out “safely”

= Continuum of choices - not a yes or no
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DEFENSES TO REPTILIAN THEORY

= Emphasis must be placed on the facts and
circumstances of the particular case

= Emphasis must be placed on this particular plaintiff and
whether the defendant caused harm in this case
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POP UP QUESTION

= The Reptile Theory Relates to:
A. Snakes

B. Lizards
C. Turtles

D. Jurors
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TIPS FOR REMOTE DEPOSITIONS
AND COURT APPEARANCES
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VIDEOCONFERENCING PLATFORMS

= /Zoom
= Google Meet
= Facebook Messenger Rooms

= Court reporter service application, such as Veritext
Virtual
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SECURITY FEATURES

Personal Meeting ID Settings

Personal Meeting ID

760-226-4235 Upgrade to Pro to change

Password

Require meeting password | [Enter Password

Video
Host @ On Off Participants ) On off
Audio

Telephone Computer Audio 0 Telephone and Computer Audio

Dial in from Edit

Advanced Options ~
Enable Waiting Room
Enable join before host
Mute participants on entry

Automatically record meeting on the local computer

Cancel A l .FA International
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LOGISTICS

= Lighting

= Background

* (Clothing

= Setting

= Microphone and speakers
= Network speed

= Notifications
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PREPARE

= Prepare your withess

= Prepare your exhibits
= Prepare your file
= File materials should be easily available

= Digital materials should be organized and
searchable
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PRACTICE

Exhibits
= Speaking

= Sharing
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HANDLING EXHIBITS

Format
= Folders
* Producing exhibits during proceeding
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SHARING ON ZOOM

A h &P .0 0

JonAudio  Stop Vido Chat  Share Screen Record  Reactions

'

Whiteboard iPhone/iPad via AirPlay iPhone/iPad via Cable

Acrobat Pro DC - Dr. Hunaid Dollar... Preview - x-ray-thumbs-up_1600-...
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RECORDING ON ZOOM

® Settings

General .
Store my recordings at: /Users/rgs/Documents/Zoom < Open

. 525.68 GB remaining
Video

Choose a location to save the recording to after the meeting ends

Audio
Record a separate audio file for each participant

Share Screen Optimize for 3rd party video editor (?)
Chat Add a timestamp to the recording (@)
Record video during screen sharing

Virtual Background
Place video next to the shared screen in the recording

@ Recording Keep temporary recording files(?)

Profile
Statistics

O Keyboard Shortcuts

Accessibility
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HEARINGS

IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 20-9042

IN THE COURT OF CRIMINAL APPEALS OF TEXAS

Misc. Docket No. 20-007

FIRST EMERGENCY ORDER REGARDING
THE COVID-19 STATE OF DISASTER

ORDERED that:

1. Governor Abbott has declared a state of disaster im all 254 counties in the State of
Texas in response to the immiment threat of the COVID-19 pandemic. This order is issued pursaant
to Section 22 0035(b) of the Texas Government Code.

2 Subject only to caustitutiﬂnal limitations, all courts in Texas may in any case, civil
or criminal—and must to aveid nsk to court staff, parties, attorneys, jurors, and the pubhc—
without a participant’s consent:

a. Modify or suspend any and all deadlines and procedures, whether
prescribed by statate, mile, or order, for a stated peniod ending no later than 30 days after
the Govemor’s state of disaster has been lifted;

b Allow or require anyone involved in any hearing, deposition. or other
proceeding of any kind—inchading but not limited to a party, attomey, witness, or court
reporter, but not mcluding a juror—to participate remotely, such as by teleconferencing,
wvideoconferencing, or other means;

2.b. Allow or require anyone
involved in any hearing, deposition,
or other proceeding of any kind—
including but not limited to a party,
attorney, witness, or court reporter,
but not including a juror—to
participate remotely, such as by
teleconferencing,
videoconferencing, or other means;
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c. Consider as evidence sworn statements made out of
court or sworn testimony given remotely, out of court, such
as by teleconferencing, videoconferencing, or other means;

d. Conduct proceedings away from the court’s usual
location, but in the county of venue, and only with

reasonable notice and access to the participants and the
public;
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https://www.txcourts.net/electronic-hearings-zoom

151 CIVIL DISTRICT COURT
HARRIS COUNTY, TEXAS & 5‘

SPECIAL STANDING ORDER NO.

4 =
STATE OF TEXAS } J1=
) g
COUNTY OF HARRIS 3 3.3 s

7%

ORDER REGARDING REMOTE ORAL DEPOSITIONS BY | F
VIDEOCONFERENCE

Pursuant to 199.1(b} of the Texas Ruies of Civil Procedore {the “Rubes™), “p

Pty may take an aral deposition by telephone or other remote slectronic means it

the party pives reasemable prior written natice of intent 1o do =0 I addition, the

Texas Supreme Court's First Lmergency Order Regarding the Covid-19 State of

Disuster {“First Lmergency Order™), subject enly to constititional |imitions and
without a participunt's consent, authocized all courts In Texas: {a} "[m]odily or
suspend any and all deadlines and procedy res, whether by preseribed by statue, rule
or arder™; () “[a/llow or requinc anyone involved in any.., deposition . including
but nat limited o a party, aitomey, Witness, or courl reporler, .o participate
remodely, such ns by teleconferencing, vitleoconizrencing, or ather means”; and ic)
“[elonsider as evidence_ .. swom testimony given remately, aut of court, such as Ly
{eleconflerencing, videooonferencing, or other means.”

In light of the Texas Supreme Court’s First Frwergency Order, and in the
interesl of the safety and wel fare of Lho public, attomeys, court reporters, and cfiznts
amid the ongeing concems and escalgtion off COVID-19, balanced with the
important inlerest of litigants to keep cases moving forward, this Court ORDERS
the following:

i. All aral depositions may be laken, and ail authorized paricipants may
participate, by remote viden connection.

2. All notices of an intent to ke an oral deposition by remnie video
eonnection must specify how Lo access aud utilize the remote video
connection {ig. Zoom or athet video con ference application). The nolice
must also specify where the winess will be located when answering
{uestions at the time ol the deposition,

A, Il'the winess does r1or haye the capability to uccess and utllize the remote
video comnection specified in the nutice, then the party naticing the
deposition must provide the witness with APRLOpPridle peCCas oF equiment

SRSl
QAT

1. All oral depositions may be
taken, and all authorized
participants may participate, by
remote video connection.

4. It shall not be grounds for a
motion to quash...that a party,
attorney...does not agree to the
remote deposition...

5. The withess may be placed

under oath remotely...
ALFA International
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Prepared for Civil District Hearings CLE
April 14, 2020 « SABA Signature CLE Series

37™ Dist. Couwrt
Judge Michaoel

45™ Dist. Court

Judge Mary Lou
Alvarez

57™ Dist. Court
Judge Antonia

7350 Dist. Couwrt
Judge Dovid A
Canales

131 Dist. Cowrt
Judge Horma
Gonzales

150™ Dist. Court
Judge Monique
Doz

Wi emdail.

wia 28 14]
email and
phone,  if
nesded.

Wi emdail.

wia [ e 14]
emai and
phone, if
neaded.

Wia Ioom
Irwite.

wia 28 14]
email and
phone,  if
neaeded

via emal o
cler, judge &
COUNT repeorter.

Wi emdail.

For basic mations
& responses, vig
email o Ccourt,
C opposing
counsel; If
voluminous, then
vig Google Drive
of Dropbo Bmk.

Wia 1) Googee
Dirive [prefemed],
2] Dropbox, or 3]
if prefemed by
paorties, email to
judge, oo court
reporter.

If WolUMInCUs,
peties may
agee o use a
shared drive link
of their choice; i
emaied cC court
reporter L judge.

wia a shared
Soogle Drive link
provided 1o
parties by court.

Incudes
case  syle
and/for
couse F.

(B[]
preference.

gl
preference.

Mo
preference.

Wil likety
dECUss With
parties and
court
reporter
before
nearning.
Include
case  style
andfor
couse #.

biue

Raize
“Toom™ hamd
or physic:al
narnd.

Crally  lodge
wWhen

desmed
timmedy.

Depends.

Raise bilue
“Zoom™ hamd
or  physical
mand.

Crally  lodge
when

deemed
timedy.

Crally  lodge
wWhen

desmed
timedy.

Mo

AT fimes,
DUt only 1o
assist court
repaorter
wWith
OCTUNOCY.

Ho.

Ho.

Ioom heaning broodoast
into counroom itself.

Email clefk fo  obtain
telephone call in number
and Ioom acoces code.

Ioom live sireamed inbo
courtroom; clerk fo provide
I wpon reguest; and Enk
posted in Comments on
YouTube poge as listed on
DCA website.

Wia lwve siream oo
TouTube page at
hitps=/ fansra. youtube. comy
channel/UCYpJCY T CF4HN
Ul 34aEfong

Ioom streamed info open
CouUrt on big screen wy Dailif
present in cowt. Cledk or
Judge provide ID fo anyone
who requests vio email or
ool

Via Ioom fink in Comments of
TouTube poge ot
wanw youtube . comcharms=lfU
CP2rdiSaliph7_2=RtSpdwig.

Email clerk;
DO HOT o

Judge.

Call clerk

I:_H.I'T
simply.
emai cherk
as uswhal.

maost

Emnail clheri;
cc Judge.

Email clheri;
cc.Judge.

Cail or

email clen.

Be pafient. Be

alert. Be prepared.
Touw can do it!

Please provide
emails for yoursef
& opposng party
to avoid dekays: &
please confer os
much as possible.

Please follow kocal
nies &  confer
before hearing; if
=1 wesk wio a
ruling/order, ool
Cowrt; respect &
pndness betaeen
OJyCE; legrn oo
o enhance case.

| disae Iocom
Chats; and linvoke
The Bule amnd ask all
witmesses show me
NG one ekse is inthe
roeom 5o they ane
not disitocted o
influenced.

Mone.

Please review
meatenals provided
with Today's
presemnhaticn.
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MISCELLANEOUS

= Consider whether the court reporter will be with the
witness or elsewhere. In Texas, the court reporter can
be remote.

= Discourage witness coaching:
= Disable the chat function in the software.
= (Get stipulations among counsel beforehand.

= Adjust the camera to show more of the witness, such that it
would capture them reading other sources, etc.

= Practice with any interpreter as well.
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QUESTIONS?

= Use the dialogue box on the right side of your screen to
submit any questions to the presenters.
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KYOU! IF YOU HAVE ANY
QUESTIONS, PLEASE CONTACT ONE OF
THE PRESENTERS.

Patrick Haggerty Robert G. Smith Michael Sullivan
Frantz Ward LLP Lorance Thompson, P.C. Gibson, McAskill & Crosby, LLP
Cleveland, Ohio, USA Houston, Texas, USA Buffalo, New York, USA
E: Haggerty@frantzward.com E: rgs@lorancethompson.com E: msullivan@gmclaw. com
T:(216) 515-1660 T:(713) 868-5560 T: (716) 856-4200
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