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I. MECHANICS’ LIEN BASICS 

Massachusetts General Laws (M.G.L.) c. 254, et seq., governs the procedure for 
obtaining and enforcing mechanics’ liens.  Claimants that furnish labor and/or materials in 
connection with the construction, repair, removal or alteration of a building or structure may 
obtain a mechanics’ lien upon real property. 1  With a limited exception, the statute requires that 
the party seeking to enforce the lien be acting under a written contract.2   A party with a direct 
contract with an owner, or someone acting on behalf of the owner, may enforce a mechanic’s 
lien against the property that is the subject of the improvement.3  A subcontractor or supplier 
may also enforce a mechanics’ lien against the “real property, land, building, structure or 
improvement owned by the party who entered into the original contract as appears of record at 
the time of such filing.”4 

A mechanics’ lien claimant is not entitled to a lien for attorney’s fees or interest 
associated with the claim.5  A mechanics’ lien may not be placed on public property.6  The 
mechanics’ lien statute sets forth a four step procedure to establish and enforce a mechanics’ lien 
for general contractor and subcontractor/supplier liens.  Strict compliance with the terms of the 
statute is necessary to obtain a valid lien7  A party may move for summary dissolution of an 
improper or procedurally defective lien, and is entitled to a prompt hearing on such application.8  
Lien waivers in a contract are prohibited by statute and will be void.9   

The procedures to perfect and enforce a mechanics’ lien differ depending on whether or 
not the claimant has a direct contractual relationship with the owner. 

A.   Direct Contract with Owner (General Contractor’s Lien):   

(1) Notice of Contract. The general contractor claimant must record a Notice of 
Contract in the Registry of Deeds of the county or district where the project is located, per 
M.G.L. c. 254, § 2.  The Notice of Contract must include the name of the general contractor and 
owner, as well as a statement that a written contract between them exists.  The Notice of 
Contract requires a detailed description of the property in question.  The Notice of Contract may 
be filed or recorded at any time after the execution of the written contact, but no later than the 
earliest of:  (1) 60 days after filing or recording a notice of substantial completion under M.G.L. 
c. 254, § 2A; (2) 90 days after the filing or recording or a notice of termination under M.G.L.  c. 
254, § 2B; or (3) 90 days after the general contractor, or any person by, through or under the 
general contractor last performed or furnished labor and/or materials.10   
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(2) Statement of Account.  The general contractor claimant must next record with the 
Registry of Deeds a “Statement of Amount Due,” also referred to as a “Statement of Claim” or 
“Statement of Account,” per M.G.L. c. 254, § 8.  The Statement of Account must set forth “a just 
and true account of the amount due or to become due him, with all just credits” as well as a brief 
description of the property, and the names of the owners as set forth in the Notice of Contract.11  
The Statement of Account must be filed or recorded within 90 days after notice of substantial 
completion, 120 days after notice of termination; or 120 days after the general contractor, or 
anyone claiming by, through, or under him last furnished the labor or materials.12 

(3) File Civil Action.  The general contractor claimant must next file a civil action to 
enforce the lien, and must do so within 90 days after the recording of the Statement of Amount 
Due.  This action must be brought in either the Superior Court for the county where the land is 
located, or in the District Court in the Judicial District where the land is located.13   

(4) Record Attested Copy of Complaint.  The general contractor claimant must record 
in the Registry of Deeds an attested-to copy of the complaint, and must do so within 30 days of 
the commencement of the action in the previous step.14 

B. No Direct Contract With Owner (Subcontractor/Supplier’s Lien): 

The above steps are generally the same, however M.G.L. c. 254, § 4 governs the Notice 
of Contract.15  The Notice of Contract under Section 4 must include an accounting of the current 
status of payment as of the date of the notice, and the regular mailing address of the party 
recording or filing the notice.  The subcontractor/supplier claimant must also provide the owner 
with actual notice of the filing of the Notice of Contract.16   

The subcontractor/supplier claimant may record a Notice of Contract at any time after the 
execution of the written contract, but not later than the first of the following to occur:  (1) 60 
days after filing of the notice of substantial completion under Section 2A; (2) 90 days after filing 
the notice of termination under Section 2B; or (3) 90 days after the last day a person entitled to 
enforce the Section 2 lien or anyone claiming by, under or through him performs or furnishes 
labor or materials under the general contract.   

The remaining three steps for the subcontractor/supplier claimant are the same as for the 
general contractor’s lien as discussed above. 

A subcontractor’s lien is limited by statute in that it “shall not exceed the amount due or 
to become due under the original contract as of the date notice of the filing of the subcontract is 
given by the subcontractor to the owner.”17  Thus, the amount of the subcontractor’s lien may not 
exceed the amount owed by the owner to the general contractor at the time the Section 4 written 
notice (see above) is provided to the owner. 

C. Claimant With No Contract with General Contractor: 

Where a subcontractor/supplier claimant has no direct contract with the general 
contractor (a sub-subcontractor), the amount of the lien may not exceed the amount due or to 
become due under the subcontract between the original contractor and the subcontractor whose 
work includes the work of the claimant, as of the date the claimant files a notice of contract, 
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unless the claimant provided to the general contractor a “Notice of Identification” within 30 days 
of commencement of work.18  The form of the Notice of Identification is provided M.G.L. c. 
254, § 4.  The failure to meet this step does not deprive the second tier subcontractor of the lien, 
but further limits the amount of the lien. 

D.  Discharge of Liens 

Liens may be discharged by recording a judgment dissolving the lien19, by recording a 
voluntary “Notice of Dissolution of Lien,”20 or by the recording of a lien removal bond in 
response to the lien.21  If a lien removal bond is recorded and served on the claimant, the lien is 
dissolved and the claimant must then bring the action against the surety.22  A party may also 
record a lien prevention bond prior to a lien being recorded.23  Where a lien prevention bond is in 
place, the claimant must follow the steps to perfect and enforce the lien, but must file suit against 
the surety, not the property owner. 

II. PUBLIC PROJECT CLAIMS 

 A. State and Local Public Work 

Massachusetts law requires advertising and bidding of both public building and public 
works construction.24  There are specific statutory provisions regulating performance and claims 
for public construction contracts.  A contractor performing work under a public contract is 
required by statute to do the work in conformity with the specifications contained in the contract 
unless written authorization to deviate is given by the awarding authority or by an engineer or 
architect in charge of the work.25 

 B. Claims  

With respect to payment, the public awarding authority must make periodic payments 
pursuant to estimates provided by the contractor.26  When making periodic payments and/or the 
final payment, the awarding authority may reduce the payment by (1) a retention based on its 
estimate of the fair value of its claims against the contractor and (2) a retention for direct 
payments to subcontractors based on demands for same.27 

There exists specific statutory authority that allows a contractor to recover for the 
discovery of actual subsurface or latent physical conditions encountered at the site that differ 
substantially from those shown on the plans or indicated in the contract documents.28 

 A contractor may recover for delay damages only when the awarding authority orders the 
contractor, in writing, to suspend, delay or interrupt all or part of the work for fifteen days or 
more.29  The contractor should submit the amount of the claim to the awarding authority in 
writing as soon as practicable after the date of suspension.   

III. STATUTES OF LIMITATION & REPOSE 

A. Statute Of Limitations 

1. Breach of Contract   
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The statute of limitations for breach of contract is six years from the date of breach.30  If 
the transaction is primarily for the sale of goods under the U.C.C., the limitations period is four 
years from the date of breach.  This can be reduced by the terms of contract to not less than one 
year, and cannot be extended by the contract.31   

2. Negligence   

For tort actions related to “damages arising out of any deficiency or neglect in the design, 
planning, construction or general administration of an improvement to real property,” three 
years.32  A tort cause of action accrues either when the plaintiff is injured as a result of the 
defendant’s unlawful act or omission.33  If the wrong is “inherently unknowable,” Massachusetts 
law recognizes the “discovery rule,” and the cause of action accrues when the plaintiff knows or 
should know that she has been injured.34  The knowledge required to trigger the statute of 
limitations “is not notice of every fact which must eventually be proved in support of the claim,” 
but rather “knowledge that an injury has occurred.”35   

3. Breach of Warranty   

If the claim is akin to a product liability suit for personal injuries or property damage, 
M.G.L. c. 106, § 2-318 provides a three year statute of limitations from the date that injury and 
damage occurs, subject to the discovery rule for tort actions as set forth above.  If the claim is a 
contract based breach of warranty claim, and involves the sale of goods, M.G.L. c. 106, § 2-725 
provides a four year limitations period, which runs from the date of “tender of delivery” of the 
goods, unless “the warranty explicitly extends to future performance of the goods and discovery 
of the breach must await the time of such performance.”36   

4. Mass. Gen. Laws. Chapter 93A 

Mass. Gen. Laws ch. 93A is Massachusetts Consumer Protection Statute.  It prohibits 
against unfair or deceptive trade practices.  The statute of limitations under the statute is four 
years.37   

B. Statute of Repose 

Massachusetts law provides for an absolute statute of repose with regard to actions in tort 
related to “damages arising out of any deficiency or neglect in the design, planning, construction 
or general administration of an improvement to real property.”38  The Statute of Repose will bar 
tort claims, regardless of the operation of the “discovery rule,” set forth above.  For private 
construction projects, the Statute of Repose runs from the earlier of:  (a) the opening of the 
improvement to use or (b) substantial completion and the taking of possession for occupancy by 
the owner.  For public construction projects, the Statute of Repose runs from the earlier of: (a) 
official acceptance of the project by the agency; (b) its opening to public use; (c) the contractor’s 
acceptance of a final estimate by a public agency; or (d) substantial completion and the taking of 
possession for occupancy by the awarding authority. 

The Statute of Repose protects those who “perform acts of individual expertise akin to 
those commonly thought to be performed by architects and contractors - that is to say, to parties 
who render particularized services for the design and construction of particular improvements to 
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particular pieces of real property.  The Statute of Repose does not protect manufacturers and 
materialmen, or “mere suppliers of standardized products.”39   

The Statute of Repose does not apply to claims for breach of contract.40  This includes 
claims between defendants based upon contractual indemnification clauses.41  Claims based 
upon breach of express warranty are considered to be breach of contract actions, and thus outside 
the scope of the statute of repose.42  The Statute of Repose bars the addition of protected parties 
in an action that had previously been commenced against other parties, and does not allow 
amended claims to relate back to the date of commencement as otherwise allowed under Mass. 
R. Civ. P 15(c).43  The Statute of Repose also applies to claims for statutory contribution. 44  

IV. PRE-SUIT NOTICE OF CLAIM AND OPPORTUNITY TO CURE  

At least 30 days before a consumer complaint for violation of M.G.L. c 93A may be filed, 
the consumer claimant is required to serve a demand letter upon the defendant.45  Chapter 93A 
proscribes acts in trade or commerce that may be considered “unfair” or “deceptive.”  Chapter 
93A allows recovery of double or treble damages and attorney’s fees.  Double or treble damages 
are allowed if the Court finds a “knowing or willful” violation of the statute.  A finding of a 
violation Chapter 93A mandates an award of attorney’s fees and costs.   

A consumer claimant must serve a written Chapter 93A demand letter prior to filing suit.  
This is a jurisdictional prerequisite to maintaining such claim, wherein the plaintiff is a consumer 
alleging a violation of Section 9.46  A finding of multiple damages and attorney’s fees under 
Chapter 93A may be avoided if the defendant, after receipt of a demand letter under M.G.L. c. 
93A, makes a reasonable offer of settlement within 30 days.  If the court subsequently finds that 
the tender of settlement was reasonable, timely, and rejected by the claimant, the plaintiff will be 
barred from recovery of attorney’s fees and multiple damages, even if the court finds that the 
violation of G.L. c. 93A was willful or knowing.47  

V. INSURANCE COVERAGE AND ALLOCATION ISSUES 

A. General Coverage Issues 

Commercial General Liability (CGL) insurance provides coverage for legal liability, as 
well as defense costs, if an alleged lawsuit covered under the policy arises out of an accidental 
occurrence.  Typically, CGL coverage protects against claims of damage to third party property.  
However, the “business risk exclusion” which is common in most policies may preclude 
coverage of risks to the project itself.48 

B. Trigger of Coverage 

Coverage is triggered on the date that the complaining party is actually damaged.  An 
occurrence policy covers a claims that took place during the applicable policy period.49  The 
Supreme Judicial Court of Massachusetts has ruled that coverage for latent injury claims is not 
restricted to the year in which damage “manifests.”50  Thus, regardless of the date of discovery, 
if the complaining party is actually damaged during the policy period the claim should be 
covered. 
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C. Allocation Among Insurers 

As of yet, Massachusetts courts have not addressed allocation issues in the specific 
context of construction defect claims.  Such case law as exists with respect to pollution and toxic 
tort claims suggests, however, that Massachusetts will not permit allocation of orphan shares to 
policyholders and will instead allow insureds to maximize their coverage through an “all sums” 
approach.51   

VI. CONTRACTUAL INDEMNIFICATION 

Massachusetts law does not interpret indemnification contracts in favor of the 
indemnitee.  Rather, indemnification provisions are to be read without any bias for the 
indemnitor or against the indemnitee.  They are to be interpreted like any other contract, with 
attention to language, background, and purpose.52   

Pursuant to M.G.L. c. 149, § 29C, an indemnity provision will be declared void if it 
“requires a subcontractor to indemnify any party for injury to persons or damage to property not 
caused by the subcontractor or its employees, agents, or subcontractors.”53    The court will look 
at the language on its face, and will not base its decision on the particular facts of the case, in 
examining the validity of a clause under the statute.54  While the statute refers to claims “caused 
by” the subcontractor, the language arising out of or in consequence of the performance of the 
subcontractor’s work” has been deemed acceptable.55  Savings language (“to the fullest extent 
permitted by law”) will allow the Court to excise any offensive portions of indemnity provision 
and enforce remainder to the extent that the remainder was consistent with the statute.56   

Where a party is entitled to indemnification, the indemnitee may recover reasonable 
attorney’s fees incurred in defending a claim within the scope of the indemnity clause, regardless 
of whether the indemnity clause provides for recovery of attorney’s fees.57  It has been held that 
late notice may preclude a claim, where the contract requires prompt notice as a condition 
precedent.58   

The Appeals Court has held that an indemnity provision in a subcontract agreement was a 
proportional indemnity provision and that M.G.L. c. 149, §29C, the Massachusetts indemnity 
limiting statute, does not prohibit proportional indemnity.59  The clause obligated the 
subcontractor to indemnify the general contractor against any claims arising out of the 
performance of the subcontractor’s work, “but only to the extent caused in whole or in part by 
the negligent or willful acts or omissions” of the subcontractor.  The Appeals Court agreed that 
the prefatory phrase “but only to the extent” restricted the indemnity obligation to “only” those 
losses caused by its negligent conduct, and held that it imposed a proportional indemnity 
obligation. 

VII. CONTINGENT PAYMENT AGREEMENTS 

On public projects, Massachusetts has long required prompt payment of contractors and 
subcontractors.  Now, under the Prompt Payment Law, M.G.L. c. 149, § 29E, such protections 
are also given to contractors on private projects.  The new law, which generally will cause “pay 
if paid clauses” to be unenforceable, applies to all private projects of $3 million or more, with the 
exception of small-scale residential projects (four or fewer units).   
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The prompt payment law requires that payment applications be submitted on a cycle of 

no more than 30 days.  The requisition then must be either approved or rejected within 15 days 
of submission, with opportunity for a 7 day extension for each tier below the prime contract.  
Any rejection of a requisition has to be in writing, has to explain the basis for the rejection, and 
has to include a certification that the rejection is made in good faith.  If there is no written 
rejection meeting those requirements within the 15-day period, the requisition is “deemed to be 
approved.”  Payment must be made within 45 days after approval or “deemed” approval.   

There are two exceptions to prompt payment which must be clearly expressed in the 
subcontract: (1) money not paid due to nonperformance (after notice and opportunity to cure) of 
the person seeking payment; and (2) allows nonpayment if the payor is insolvent or becomes 
insolvent within 90 days after pay request is made.  Notwithstanding the exception, the person 
seeking to enforce the paid if paid clause due to insolvency must file a Notice of Contract prior 
to the first payment requisition and pursue all other reasonable legal remedies against the 
insolvent party.60  

VIII. SCOPE OF DAMAGES RECOVERY  

A.  Personal Injury Damages vs. Construction Defect Damages 

In Massachusetts, tort claims for personal injury and property damage are permitted 
without limitation.61  On the other hand, construction defect damages are limited.  A claim for 
property damage resulting from negligent construction is only permitted when the property 
damage exceeds the value of the defective work itself.62  
 

B. Attorney’s Fees 

Attorney’s fees are not recoverable, unless agreed to by contract, or where allowed by 
statute.  A significant statute allowing recovery of attorney’s fees is M.G.L. c. 93A, et seq., 
Massachusetts Consumer Protection Statute.  M.G.L. C. 93A claims may be brought both in a 
consumer and business to business context.  To prevail, the claimant must prove that the 
defendant, in the course or trade or commerce, committed an “unfair” or “deceptive” practice.63  
Under Massachusetts law, a breach of warranty in a consumer context64, or a violation of the 
Massachusetts Home Improvement Contractors Act (M.G.L. c. 142A, et seq.) is a per se 
violation of Chapter 93A.65   

C. Consequential Damages 

In a breach of contract action, a plaintiff is entitled to be made whole, and no more.66  
The plaintiff is allowed damages so that the plaintiff is “placed in the same position he would 
have been in, if the contract had been performed, so far as loss can be ascertained to have 
followed as a natural consequence, and to have been within the contemplation of the parties as 
reasonable men as a probable result of the breach, as so far a compensation therefor in money 
can be computed by rational methods upon a firm basis of facts.”67 
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D. Delay and Disruption Damages 

Delay and disruption damages are recoverable if allowed by contract, and if not otherwise 
precluded by operation of law.  “No damage for delay” clauses are upheld under Massachusetts 
law.68  In public construction projects in Massachusetts, M.G.L. c. 30, § 39O, as interpreted by 
the Supreme Judicial Court, greatly restricts claims for delay damages in public projects.69   

E. Economic Loss Doctrine 

The economic loss rule provides that economic losses are not recoverable in tort, unless 
arising from physical damage to a plaintiff’s property or personal injury.70  In the absence of 
personal injury or physical damage to a plaintiff’s property, a negligent actor is not liable in tort 
for economic losses.71  Economic loss includes “damages for inadequate value, costs of repair 
and replacement of the defective product or consequent loss of profits without any claim of 
personal injury or damage to other property.”72  The economic loss doctrine is applicable to 
construction claims.73 

F. Interest 

In Massachusetts state court, the statutory interest rate for pre-judgment interest on 
contract and tort actions is 12%.74  For tort action, interest runs from the date of filing the 
action.75  For breach of contract actions, interest runs from the date of breach, if established, or 
the date of demand, if established, or otherwise from the date of filing suit.76 

G. Punitive Damages 

Absent statutory authority, none.  A statutory source of punitive damages in 
Massachusetts for construction defect claims is M.G.L. c. 93A, et seq.  To prevail under Chapter 
93A, the claimant must prove that the defendant, in the course or trade or commerce, committed 
an “unfair” or “deceptive” practice.  If the Court finds a “knowing or willful” violation of the 
statute, the Court must award not more than treble, but not less than double damages.  M.G.L. c. 
93A, §§ 9(3) & 11.   

Punitive damages are allowed in wrongful death actions if the decedent’s death “was 
caused by the malicious, willful, wanton or reckless conduct of the defendant or by the gross 
negligence of the defendant.”77 

IX. CASE LAW AND LEGISLATIVE UPDATE 

1. Tocci Building Corporation v. IRIV Partners, LLC et al., 101 Mass App. Ct. 133 
(2022)  

The Massachusetts Prompt Payment Act, G.L. c. 149, §29E, sets forth a limited time period for 
approval or rejection of a periodic progress payment.  In Tocci Building Corp. v. IRIV Partners 
LLC et al., the plaintiff subcontractor entered into a written contract with defendant contractor to 
provide construction services and materials.  Plaintiff submitted periodic payment applications 
and defendant had the opportunity to either approve or reject all of plaintiff’s payment 
applications.  Defendant did not provide a timely written rejection of the certain payment 
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applications that included an explanation of the factual and contractual basis for the rejection that 
was certified to have been made in good faith.  The Massachusetts Superior Court, therefore, 
held that the payment applications must be treated as approved.  Plaintiff was entitled to 
judgment on its contract claims for the payments demanded.  

2. Graycor Construction Company, Inc. v. Pacific Theaters Exhibition Corp., et al., 
490 Mass. 636 (2022) 

In the early months of the COVID-19 pandemic, the Supreme Judicial Court issued a series of 
orders which, among other things, tolled deadlines set forth in statutes.  In Graycor Construction 
Company, Inc. v. Pacific Theaters Exhibition Corp., the Supreme Judicial Court found that these 
orders only applied to those statutory deadlines that pertained to cases pending in court or to be 
filed in court.  The SJC found that these orders did not apply to executive agencies, such as the 
registry of deeds.  Therefore, an untimely mechanic’s lien filing at the registry of deeds could not 
be considered timely under the SJC’s COVID-19 tolling orders.   

3. Doull et al. v. Foster et al., 487 Mass. 1 (2021) 

The Massachusetts Supreme Judicial Court clarified the instruction to be given in cases where 
there are multiple defendants, or multiple claims arising out of a tort.  After Doull, the correct 
instruction for a jury is the “but-for”  standard.  In doing so, the SJC ended the use of the 
substantial fact test in negligence cases, except in toxic tort cases.  Simply, if the plaintiff’s 
injury would not have occurred but for the defendant’s actions, then the defendant’s conduct is a 
factual case of the injury or harm.  If the injury or harm would have occurred regardless of the 
defendant’s conduct, then a plaintiff has not established that a defendant’s conduct caused injury 
or damage to plaintiff.   
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