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I. MECHANIC’S LIEN BASICS 
 

The process and procedure for mechanic’s liens in Delaware is governed by statute.  See 
25 Del. C. § 2701 et. seq.  The Mechanics’ Lien Statute allows for “any person having performed 
or furnished labor or material, or both, to an amount exceeding $25 … for the erection, 
alteration, or repair of any structure, in pursuance of any contract … with the owners … or with 
the agent of such owner … to obtain a lien upon such structure and upon the ground upon which 
the same may be situated or erected.”1  “The general purpose of a mechanic’s lien is to provide 
protection for contractors or other laborers who furnish labor or other services on a structure 
pursuant to a contract with its owners.”2  Under the mechanic’s lien statute, “labor” includes 
both physical and supervisory labor.3 

 
The statute defines “structure” to “include[] a building or house.”4  Mechanic’s liens may 

also be obtained by those furnishing labor or materials for the construction of or improvements 
to mills, factories, bridges, wharves, piers, and docks.5  In the absence of a contract between the 
contractor and landowner that has been signed by the landowner, as well as meeting other 
enumerated requirements as contained in the statute, a lien may not attach to improvements that 
are made solely to the land alone, that is, those not made for the benefit of or improvement to 
any structure thereon.6  In personam claims, such as breach of contract, can also be filed 
concurrently with a mechanic’s lien claim.7 

Because the right to a mechanic’s lien derives solely from the statute, the rights and 
remedies are in derogation of the common law, and the statute is strictly construed.8  Delaware 
courts have explained that “[s]trict compliance with the statute is required as powerful relief is 
afforded that was unavailable at common law.”9   

A. Requirements 

It is well-settled Delaware law that the Mechanics’ Lien Statute requires strict 
compliance with the statute from those seeking a lien on real property.10  Section 2712 sets forth 
the statute’s “requirements of [a] complaint or statement of [a] claim.”11  Pursuant to 25 Del. C. 
§ 2712, a mechanic's lien action requires a plaintiff to file complaints or statements of claims for 
mechanic’s liens in the county where the structure is situated, and must include certain 
information as enumerated in the mechanic’s lien statute.12  Lastly, Section 2712 also requires 
that the complaint be supported by the affidavit of the plaintiff that the facts therein are true and 
correct.13 
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This section, however, is not an exhaustive list of all necessary pleading requirements for 
mechanics’ lien claims, and plaintiffs/claimants should also be otherwise careful to adhere to 
general principles of contract law.14 Additionally, where improvements are made to the land 
alone, Section 2703 prohibits a lien from attaching unless a contract is signed by the 
landowner.15 When a mechanics lien is sought by a party who did not contract directly with the 
landowner (i.e., a subcontractor), it is sufficient to show that the subcontractor contracted with a 
third party who did have a contract with the landowner.16 

It should also be noted that, while Delaware courts have dismissed complaints for non-
compliance with the above statutory requirements,17 the courts have also held that strict 
construction of the statutory requirements “does not mean unreasonable or unwarranted 
construction.”18  The statute, for example, requires the party seeking the lien to list the owner or 
reputed owner of the property, but courts may infer property ownership from circumstantial 
evidence if ownership is not clearly established by plaintiff’s lien application.19 

B. Enforcement and Foreclosure 

Contractors who have contracted directly with the owner of a structure must file a 
statement of claim within 180 days after the completion of the structure.20  A claim made under 
the Mechanics’ Lien Statute is deemed timely if it is filed within 180 days of any of nine (9) 
enumerated events in the construction process.21  Alternatively, those not having a contract 
directly with the owner have 120 days from the date labor or delivery of materials was 
completed, or from the date final payments were due or made to the contractor, to file a 
statement of claim.22  Delineating a finishing date in a Statement of Claim is “‘essential ... for the 
creation of any mechanics’ lien’ in part because it is necessary to determine the running of the 
statute of limitations.”23  If claims for liens are made against multiple structures, the claimant 
must designate in the complaint the amount that is claimed due on each structure.24 

If the contractor obtains a judgment upon a claim made under the statute, a lien will 
attach to the structure at issue and the grounds upon which it sits.25  A resulting judgment lien 
relates back in time to when work first began.26  A claimant is required to proceed by writ of 
levari facias in order to execute on a judgment obtained under the mechanic’s lien statute.27  A 
judgment lienholder may file a writ of scire facias commanding a sheriff’s sale of the property in 
order to recover his lien interest.28  The statute does not provide for the priority or preference of 
claims.  If the proceeds of the sale are insufficient to satisfy all outstanding liens obtained 
pursuant to the statute, the proceeds are divided on a pro rata basis between those claimants 
proceeding under the statute.29 

C. Ability to Waive and Limitations on Lien Rights 

The right to a mechanics’ lien may be waived only under certain limited circumstances.30  
Pursuant to Section 2706, lien waivers are enforceable only if “executed and delivered . . . 
simultaneously with or after payment for the labor performed and the materials supplied . . . .”31  
As the Delaware Superior Court explained, “[t]he waiver ‘must be given no broader coverage 
than that which clearly results from a reasonable application of the language of the contract.”32  
Accordingly, a waiver of a mechanics' lien must be certain in its terms.33  Any ambiguities are to 
be resolved against any waiver.34   
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II. PUBLIC PROJECT CLAIMS 
 

A. State and Local Public Work 

Chapter 69 of Title 29 of the Delaware Code governs the award of contracts for public 
improvements.  Although a state agency generally is required to award a public works contract 
to the lowest responsible bidder, that principle is not without exceptions.  Indeed, per 29 Del. C. 
§ 6907, an agency has discretion to award the contract to another bidder where “in the opinion of 
the agency or its delegated representative, the interest of the State . . . shall be better served by 
the awarding of the contract to some other vendor . . .  provided the agency shall set down in its 
minutes the reason or reasons for granting the contract to the person other than the lowest 
responsible vendor, and clearly describing how the interest of the State . . . is better served by 
awarding the contract to other than the lowest vendor.”  The agency must not exercise such 
discretion arbitrarily or capriciously.35 

Titles 29 and 19 were amended in 2019 to clarify the definitions and registration 
requirements of construction contractors who may obtain contracts with public entities in 
Delaware.  These amendments are discussed in Section IX, infra. 

B. Claims to Public Funds 

As a general rule, absent statutory provisions to the contrary, a mechanic’s lien will not 
attach to state owned property used for the benefit of the public.36  As the Delaware Supreme 
Court has explained, such a rule serves the public interest by not only preventing the disruption 
of essential public services or functions, but also precluding the satisfaction of private debts out 
of public property.37  

III. STATUTES OF LIMITATION AND REPOSE 
 

A.  Statutes of Limitation and Limitations on Application of Statutes 
 
Actions based upon a construction contract must be commenced within three (3) years 

from time of breach.38  Delaware courts have extended the limitations period in construction 
defect claims where the construction defect was “inherently unknowable.”39 

B.  Statutes of Repose and Limitations on Application of Statutes   
 

A six-year limitations period applies to claims for death or injury arising out of 
construction on real property.40 Known as Delaware’s “builder’s statute,” this statute of repose 
provides a limitations period that runs from the earliest date of various events in the construction 
process, such as substantial completion and/or acceptance by the owner.41  The statute also states 
that to the extent the previous statutes provide for a shorter time period, they shall control.42  The 
statute does not apply to someone in actual control such as an owner or a tenant at the time when 
the undertaking of an improvement to property constitutes the proximate cause of injury or 
death.43 
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IV.  PRE-SUIT NOTICE OF CLAIM AND OPPORTUNITY TO CURE 
 

In the construction context, there are no statutory requirements that a party provide pre-
suit notice prior to filing a mechanic’s lien (except as to certain governmental entities noted 
below) or initiating an action for breach of warranty.  The courts, however, have dismissed a 
homeowner’s claims for non-compliance with the notice provisions contained in their 
warranty.44  The courts will enforce contractual pre-suit notice provisions between parties.45 

Pre-suit notice of claims is required by statute when a suit involves certain municipalities 
as defendants.46  For example, no claims for damages relating to physical injuries, death, or 
injury to property and alleging negligence against the City of Wilmington or any of its 
departments, officers, agents or employees may be brought, unless written notice is provided to 
the Mayor within one year of the date of such injury, denoting the time, place and manner of 
injuries sustained.47 

V. INSURANCE COVERAGE AND ALLOCATION ISSUES 
 

A.  General Coverage Issues 

Standard commercial general liability (“CGL”) policies provide policyholders with 
insurance against liability for all sums the insured becomes legally obligated to pay as damages 
because of bodily injury or property damage caused by an occurrence.   

B.  Trigger of Coverage 

Whether coverage is triggered under CGL policies depends on policy interpretation and 
application of the requirements that the bodily injury or property damage occur during the policy 
period, and that such injury or damage is caused by an occurrence. 

The Delaware Superior Court has applied a continuous trigger analysis to claims of 
pollution resulting from leaching from a landfill.48 

C.  Allocation Among Insurers 

Delaware courts have taken divergent positions in coverage and allocation cases.  The 
courts have distinguished injuries-in-fact, that is, discrete physical injuries or damage to 
property, from injuries that result from continuous conduct that extends over a period of time.  In 
determining when an “occurrence” happens under applicable policies of insurance, Delaware 
courts undertake a fact-specific analysis. 

The Delaware Supreme Court has held that insuring agreement language providing for 
“indemni[ty] for ‘all sums’ which an insured is obligated to pay … caused by an occurrence” is 
inconsistent with pro rata allocation based upon time on the risk.49  The Monsanto court, 
applying Missouri law, held that, without an express proportional limitation in the applicable 
policy, an insurer would be liable for the entirety of damages, up to the limits of coverage for the 
applicable policy periods.  However, in the  E. I. du Pont de Nemours & Cocae, the Delaware 
Supreme Court imposed a pro rata allocation based on time on the risk on equitable grounds, 
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stating: “it is illogical to compress all of this damage into one policy period and hold each insurer 
fully liable. The presumption of continuous damage logically and fairly requires the imposition 
of the modified pro rata allocation of damage.”50 

 
D.  Issues with Additional Insurance 
 
Delaware courts have distinguished agreements to procure insurance from agreements to 

indemnify.  The Supreme Court has held that liability insurance purchased for another remains 
enforceable when a party seeks coverage under that policy, despite the provisions of 6 Del. C. § 
2704(a).51  Where a party fails to honor their contractual agreement to purchase insurance 
coverage for another, an enforceable cause of action for breach exists.52  The Delaware Supreme 
Court has held that certain terms in an additional insured clause are construed broadly under 
Delaware law.53 

On a motion for judgment on the pleadings “[t]he test is whether the underlying 
complaint, read as a whole, alleges a risk within the coverage of the policy…”54 In doing so, the 
Court may look to contracts and policy documents, including additional insured endorsements in 
determining whether an entity is an “additional insured” under another’s policy and will not 
disrupt unambiguous contract or endorsement language.55 

 
VI. CONTRACTUAL INDEMNIFICATION  

Contractual provisions in certain construction contracts that purport to obtain 
indemnification for a party’s own negligence are void as a matter of legislatively-defined public 
policy.56  However, contracts can provide for limitations of liability.57 The Delaware Superior 
Court has held that when a construction contract contains a severability clause, 6 Del. C. 
§2704(a) may invalidate only the parts of the agreement that indemnify a party against that 
party’s own conduct.58  The extent to which indemnification clauses are severable, however, 
depends upon the express language of the indemnification provision.59 

The common law recognized the right to indemnity only if it was based upon contract, 
express or implied.60  Under modern Delaware law, however, indemnification may also be based 
upon “equitable principles” —generally meaning “principles of fairness or justice.”61 

Generally, an indemnity contract must be construed “to give effect to the parties' intent so 
that ‘only losses which reasonably appear to have been intended by the parties are compensable’ 
under the contract.” 62  However, contract provisions must be crystal clear and unequivocal if 
requiring a contractor to assume all liability for damage claims, regardless of which party is 
guilty of negligence actually causing the injury.63  Contracts relieving a party of its own 
negligence are not favored, are strictly construed, and will not be interpreted to provide 
indemnification unless the intent of the parties is so expressed in very clear terms.64 

In addition, where the contract is silent on indemnification, Delaware provides 
several circumstances that can give rise to an implied obligation to indemnify. The first 
arises from an implied duty of workmanlike performance.  Others involve special 
relationships in which a party with superior expertise or knowledge of a danger or risk of 
danger may be held to indemnify another. 
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Typically, if an indemnity provision specifically addresses, and permits, indemnification 
in a situation where the negligence of the indemnitor and indemnitee combine and concurrently 
cause a loss, that provision will be enforced.  Delaware courts permit parties, by contract, to 
provide that each party would bear the loss proportionate to its fault.65 

 
An employer is immune from contribution claims due to the exclusivity provisions of 

Delaware’s worker’s compensation statute.66  However, the Delaware Supreme Court has held 
that contractual claims for indemnification based upon express contract terms may be maintained 
against a plaintiff’s employer.67  The Delaware Superior Court has held that even implied 
indemnification claims may survive in certain cases where no express indemnification provision 
exists on the face of the contract.68 

VII.    CONTINGENT PAYMENT AGREEMENTS 

A.   Enforceability 
 
In interpreting “pay-when-paid” clauses, Delaware courts have concluded that “‘[i]n the 

absence of an unambiguous intent to make receipt of payment by [the prime contractor] a 
condition precedent of its obligation to pay [the subcontractor],’ a pay-when-paid clause ‘must 
be interpreted as providing the time for payment’ rather than a condition precedent.”69    

 
B.       Requirements 

 
Delaware courts require that the subcontractor be paid in a reasonable time where the 

owner has failed to provide payment.70 
 
VIII.   SCOPE OF DAMAGE RECOVERY 

 
A.        Personal Injury Damages vs. Construction Defect Damages 

 
 Delaware courts generally adhere to the Restatement (1st) of Contracts in determining 
damages in construction defect cases:  “[I]f a party to a construction contract fails to perform its 
obligations under the contract, the aggrieved party is entitled to damages measured by the 
amount required to remedy the defective performance unless it is not reasonable or practicable to 
do so.”71  Additionally, Delaware’s Building Construction Payments Act governs building 
construction contracts and payment for such services.72 

 
            B.         Attorney’s Fees Shifting and Limitations on Recovery 

 
Delaware follows the “American Rule,” whereby a prevailing party is expected to pay its 

own attorney’s fees and costs.73  Generally, Delaware courts will not order the payment of 
attorney’s fees as part of costs to be paid by the non-prevailing party unless a statutory or 
contractual basis exists for the award of such fees.74  
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C.         Consequential Damages 

In a contract action, a party may recover damages for those injuries that are reasonably 
foreseeable or anticipated to flow from the breach.75  In a construction contract action, 
compensatory damages have been equated to a plaintiff’s “‘out-of-pocket’ actual loss.”76 

D.        Delay and Disruption Damages 
 
Delaware courts have allowed delay damages where a construction contract provided for 

same in a liquidated damages provision.77 

E.         Economic Loss Doctrine 
 
Under the Economic Loss Doctrine, a party may recover in tort only if damages include 

bodily injury or property damage.78  Delaware courts have adopted an exception to this rule as 
set forth in the Restatement (Second) of Torts § 552, which provides a basis for recovery for 
economic losses against those supplying false information.79  In order to successfully meet the 
exception in a negligent misrepresentation claim, a plaintiff must show that (1) defendant 
supplied the information to the plaintiff for use in business transactions with third parties, (2) the 
defendant is in the business of supplying information, and (3) that the third-party justifiably 
relied on the information80  Another exception to the Economic Loss Doctrine in Delaware is for 
improvements to residential properties.81 Fraud is a recognized exception to the Economic Loss 
Doctrine but only if the fraud claim relates to the inducement of the contract and not to 
performance under the contract.82 

Delaware courts have allowed purely economic tort claims to extend to suppliers of 
information.83 

            F.        Interest 
 

A prevailing party in a contract action is entitled to pre– and post-judgment interest.84  
Pre-judgment interest is awarded as a matter of right.85  As a general rule, pre-judgment interest 
is computed from the date payment is due under the contract.86 When there is a discrepancy 
between the date of the tort and the injury, the date of the injury will be used.87 The legal rate of 
interest is defined as 5% over the Federal Reserve Discount Rate.88  

           G.        Punitive Damages 
 

Punitive damages generally are not recoverable in a breach of contract action.89  
However, the Delaware Supreme Court has stated that punitive damages are recoverable where 
“the defendant’s conduct exhibits a wanton or willful disregard for the rights of [the] plaintiff.”90  
A finding of “ill-will, hatred or intent to cause injury” is required in order to support a claim for 
punitive damages in a contract action.91 

            H.        Liquidated Damages 
 

“The validity of a liquidated damages provision involves a review of the intent of the 
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parties to the contract.”92  A contractual liquidated damages provision in a contract will not be 
disturbed where the damages are uncertain and the amount agreed upon is reasonable.93   

IX.    CASE LAW AND LEGISLATION UPDATE 

On September 1, 2014, the Delaware Legislature enacted a statute requiring all 
contractors, subcontractors, and independent contractors performing work under a public works 
contract to have an occupational and/or business license and imposes a civil penalty for non-
compliance.94 

Titles 29 and 19 of the Delaware Code were further amended in 2019 to clarify the 
definitions and registration requirements of construction contractors who may obtain contracts 
with public entities in Delaware.  According to the Delaware legislative synopsis, the 
amendments to the Act provide “a fair bidding environment for contractors who obey the law 
and protects the interests of workers and taxpayers by implementing recommendations from the 
review of the Workplace Fraud Act.”95  The amendments also increased monetary penalties for 
failure to properly comply with the statutes under Chapter 69.  The amendments were signed 
into law on July 30, 2019 and become effective on October 1, 2020. 

 The Delaware Legislature also recently amended the Delaware Code to allow parties to 
specify the length of the applicable statute of limitations on a “written contract, agreement, or 
undertaking involving at least $100,000.00 …” up to a maximum of 20 years.96  Before the 
amendment, the statute of limitations extended to 20 years only for certain written contracts 
entered into and executed “under seal.” 
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