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I. Mechanic’s Lien Basics 
A mechanic’s lien is a claim against property for payment arising from work or material 

improvements.  Alabama’s mechanic’s lien statute (ALA. CODE §§ 35-11-210, et seq.) 
distinguishes between persons in privity of contract with the owner (“original contractors”) and 
lower-tier contractors and suppliers not in privity. Original contractors enjoy “full price” lien 
rights.1 A full price lien is a lien to the full extent of the price of the prime contract with the 
owner.  

Others have “unpaid balance” lien rights.2 An unpaid balance lien is limited to the amount of 
the unpaid balance of the prime contract at the time the lienholder gives written notice of intent 
to lien.3 The notice and procedural requirements differ for both, though, regardless of the 
classification, liens can be perfected only by complying with specific statutory requirements.4 
Because mechanics’ liens are not recognized in the common law or in equity, strict compliance 
with the notice and procedural requirements of the statute is required.5  

A.   Requirements 
1. Full Price Liens 

Original contractors have a full price lien. Material suppliers may elevate their status from 
unpaid balance lienholder to original contractor by providing written notice to the owner or 
proprietor in accordance with ALA. CODE § 35-11-210 before delivering any materials to the 
project site. Otherwise, there is no requirement that original contractors give written notice to the 
owner before filing a verified statement of lien. 

Full price liens are perfected by filing a verified statement of lien in the probate court in the 
county in which the work was performed6 within six months after the last item of work was 
performed or the last item of material was furnished.7  Corrective work performed free of charge 
does not extend the time to file a lien.8 

2. Unpaid Balance Liens 
Unpaid balance lienholders must file a verified statement of lien in the probate court for the 

county in which the work was performed within four months of the date they last performed 
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work or delivered material to the site.9 Before filing the verified statement of lien, unpaid 
balance lien claimants must notify the owner and construction lender in writing of their intent to 
file a lien in accordance with ALA. CODE § 35-11-218. 

B. Filing Suit to Enforce the Lien 
After the lien statement has been filed in probate court, original contractors and unpaid 

balance lienholders must file suit to enforce the lien within six months of the maturity of the 
entire indebtedness.10 To enforce the lien, the lien claimant must obtain a judgment against the 
person or entity from whom the money is owed.11 

C. Ability to Waive and Limitations on Lien Rights 
The lien may be subordinated, waived, or released by contract.12 Nevertheless, if a claimant 

has followed the formalities for obtaining a lien, it is presumed that the right to the lien exists. In 
that case, the burden is on the defendant to prove the claimant knowingly surrendered or waived 
its lien.13 An original contractor may also waive a lien if he fails to furnish to the owner a list of 
all materialmen, laborers, and employees who have provided labor or material to the project.14  

II.    Public Project Claims 
A. State and Local Public Work  
Alabama law prohibits the enforcement of liens against property owned by the state, a county 

or municipal corporation.15 However, Alabama law requires any person entering into a contract 
with an awarding authority in the state for the prosecution of any public works to execute 
payment and performance bonds.16 Thus, a party who has not been paid on a public project can 
pursue a bond claim instead of a lien claim.17  

i. Notices and Enforcement  
A civil action on the bond may not be filed until forty-five days after written notice to 
the surety of the amount and nature of the claim.18  Additionally, the suit may not be 
filed later than one year from the date of the final settlement of the contract.19 

III.    Statutes of Limitation and Repose 
A. Statutes of Limitations 
The limitations period for commencing actions against architects, engineers, and builders 

under § 6-5-221 for damage or injury as a result of defective design or construction is two years 
from the date the cause of action accrues or arises.20 A cause of action accrues or arises when the 
damage or injury occurs, or in the case of latent defects, when the damage or injury is, or 
reasonably should have been, discovered.21 A cause of action accrues or arises whether or not the 
full amount of damages are apparent at the time of the first injury or damage and cannot be 
extended as a continuous wrong.22 

The limitations period under §6-5-221 applies to all civil actions in tort, contract, or otherwise 
against architects, engineers, and builders regardless of legal theory.23 Otherwise, the limitations 
period for breach of a contract not under seal is six years24, breach of warranty involving the sale 
of goods is four years25, and negligence and fraud is two years.26 
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B. Statutes of Repose 
The Alabama statute of repose for claims involving defective design or construction is seven 

years after substantial completion.27 Any right or action that accrues thereafter is barred, unless 
the architect, engineer or builder had actual knowledge of the design or construction defect 
before the seven-year period expired but failed to disclose it.28 

IV. Pre-Suit Notice of Claim and Opportunity to Cure 
Alabama does not have a “right to cure” or “right to repair” statute for construction defects.  
 
V. Insurance Coverage and Allocation Issues 
There are various kinds of insurance utilized in the construction industry.  A non-exhaustive list 
includes, builder’s risk, inland marine and other forms of property insurance, commercial general 
liability (“CGL”) insurance, excess and umbrella coverages, professional liability insurance, 
worker’s compensation and employer liability insurance and business interruption insurance. 

A. General Coverage Issues 
Under Alabama law, an insurer’s duty to defend is broader than its duty to indemnify.29 

Generally, the duty to defend is determined by the allegations of the complaint whether true or 
groundless.30 If there is any uncertainty as to whether the complaint alleges facts that would 
invoke the duty to defend, the insurer has a duty to investigate the facts surrounding the 
incident.31  Insurers also have a duty to reevaluate claims when complaints are amended to 
determine whether coverage has been triggered.  

 
Damage or injury caused by defective construction or poor workmanship may be covered by 

a CGL policy in Alabama.32 Alabama courts have recognized that, under a CGL policy, poor 
workmanship can lead to an “occurrence” depending “on the nature of the damage” resulting 
from the occurrence.33  Among other formulations, “faulty workmanship may lead to an 
occurrence if it subjects personal property or other parts of the structure to ‘continuous or 
repeated exposure’ to some other ‘general harmful condition.’”34  Faulty workmanship itself, 
however, is not “property damage”  “caused by” or “arising out of an occurrence.”35  Instead, 
coverage may exist for damage accidently caused by or resulting from faulty workmanship, other 
than the faulty workmanship itself.36 

Where poor workmanship leads to an occurrence and property damage, the insured may still 
have to overcome the “Your Work” exclusion to obtain CGL coverage.  The Alabama Supreme 
Court has recognized that a standard “Your Work” exclusion in a CGL policy applies only where 
the damage in question was both damage to the contractor’s work and damage included in the 
products-completed operations hazard.37  If the policy provides for products-completed 
operations coverage, however, then the “Your Work” exclusion does not apply.38 In addition, the 
“Your Work” exclusion combined with a “subcontractor exception” results in no coverage for 
damage caused by the insured contractor’s own forces, but allows coverage for damage caused 
by any subcontractors.39 
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B. Trigger of Coverage and Notice 
The two main types of policies are “claims-made” and “occurrence” policies. The primary 

difference between these types of policies relates to the timing of coverage. A claims-made 
policy provides coverage for claims asserted during the policy period, regardless of when the 
accident or other loss occurred.40 A claims-made policy is triggered when the claimant notifies 
the insurer of the claim.  

On the other hand, an occurrence policy provides coverage for all losses that take place 
during the policy period, regardless of when the claim is made.41 An occurrence is deemed to 
have taken place when the claimant was damaged, not when the event causing the damage 
occurred.42  

An insurance policyholder must give notice within a reasonable time, if required by the 
insurance policy. When asserting a late notice defense, an insurer is not required to show 
prejudice resulting from a policyholder’s delay in giving notice.43 The reason for the delay and 
the length of the delay in providing notice are factors considered by the court in determining 
whether notice was timely given.44 

 
C. Allocation Among Insurers 
When two or more insurers have primary coverage of the same insurable interest, subject 

matter, and risk, they share liability in accordance with the proportion that the limits of each 
policy bear to the total limit of insurance applicable to the loss.45 In exposure cases, when a 
defense arises under multiple policies, defense costs are to be apportioned pro rata among the 
carriers based upon the time on the risk.46 This is due to the inherent difficulty in determining 
when the exposure responsible for causing the “bodily injury” occurred.47 

VI. Contractual Indemnification 
Alabama does not have an anti-indemnity statute.  In fact, Alabama allows a party to seek and 
obtain indemnification for its own wrongdoings when the parties “knowingly, evenhandedly, and 
for valid consideration” enter into such an indemnification agreement.48 But these provisions are 
only enforceable if (a) “the contract clearly indicates an intention to indemnify against the 
consequences of the indemnitee’s negligence,” (b) “such provision was clearly understood by the 
indemnitor,” and (c) “there is not shown to be evidence of a disproportionate bargaining position 
in favor of the indemnitee.”49  

Alabama is a contributory negligence state, does not recognize comparative fault, and there is no 
contribution amongst joint tortfeasors.50  There is generally no common law indemnity, with the 
only exception being when the one seeking to be indemnified is guilty of passive negligence 
only.51 Also, the parties may agree to apportion their respective liability in indemnification 
provisions.52  

VII. Contingent Payment Agreements 
Alabama recognizes contingent payment agreements between contractors and subcontractors.  
Generally, these types of agreements include “pay when paid” and “pay if paid” clauses. “Pay 
when paid” clauses do not make the contractor’s receipt of payment from the owner a condition 
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precedent to the payment to the subcontractor; rather, these clauses serve as a timing mechanism 
for payment. Under a “pay when paid” clause, the contractor cannot delay payment to a 
subcontractor indefinitely. A contract containing a “pay when paid” clause obligates the 
contractor to pay the subcontractor within a reasonable time.53 

“Pay if paid” clauses, on the other hand, condition the contractor’s payment to the subcontractor 
on first receiving payment from the owner for the work performed by the subcontractor. 
Alabama requires that “pay if paid” clauses contain language stating that owner’s payment to the 
contractor is an express condition precedent to the contractor paying the subcontractor.54 

VIII. Scope of Damage Recovery 
A. Attorney’s Fees 
In general, attorney’s fees are not recoverable.  However, they may be awarded to the 

prevailing party as an element of damages when authorized by statute or case law, provided for 
in a contract, or otherwise allowed during an equitable proceeding.55 

B. Consequential Damages 
As in all contract cases in Alabama, damages must be reasonably certain to support an award. 

To recover consequential damages, the claimant must prove that the damages were reasonably 
within the contemplation of the parties at the time of contracting.56 But the claimant may only 
recover consequential damages to the extent they are “capable of ascertainment with reasonable, 
or sufficient, certainty.”57  

C. Delay and Disruption Damages 
A contractor seeking delay damages from an owner must prove the extra costs were incurred 

as a result of the owner’s breach or action which gave rise to a breach claim or a claim for 
equitable adjustment.58 Where the total amount of damages is comprised of amounts for which 
both the owner and the contractor are responsible, the contractor must provide a reasonable basis 
for apportioning the extra costs.59 

D. Economic Loss Rule 
Alabama recognizes the economic loss rule as a bar to certain tort actions where a defective 

product damages itself but does not cause personal injury or damage to any other property.60 
However, the Supreme Court of Alabama has refused to apply the rule in commercial 
construction cases.61 

E. Interest 
Whether a claimant can recover interest in addition to the damages awarded depends largely 

on the ability to determine the underlying damages with certainty. For instance, where the 
measure of damage cannot be determined with certainty or is discretionary, prejudgment interest 
cannot be awarded.62  

Yet, where the damages can be ascertained with some certainty, a successful claimant may 
receive interest in addition to the damages already awarded. In tort cases, the interest is measured 
from the date of the injury and is assessed at the statutory rate.63 In contract cases, the damages 
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may be increased by the contractual interest rate from the date of the breach until recovery.64 
Where no contractual interest rate is stated, the statutory rate is applied.65 

F. Punitive Damages 
Alabama does not allow punitive damages in cases of breach of contract or simple 

negligence.66 Punitive damages are not recoverable as a matter of right unless provided by 
statute.67 However, punitive damages are recoverable when a plaintiff establishes through “ clear 
and convincing evidence”  that the defendant “ consciously or deliberately engaged in 
oppression, fraud, wantonness, or malice with regard to the plaintiff.”68 

 
G. Liquidated Damages 
Liquidated damages provisions are enforceable when construed as reasonable attempts to 

measure prospective damages rather than a penalty. One seeking to enforce a liquidated damages 
provision must prove that (a) the liquidated amount is reasonable and (b) the nature and amount 
of the damages resulting from the delay were not capable of adequate computation at the time of 
contracting.69 These provisions are enforceable when they specify for the payment of a fixed 
sum for project delays.  

Again, the sole caveat in this enforcement is that the liquidated damages provision must not 
be a penalty.70  Where one by his contract undertakes an obligation which is absolute, he is 
bound to perform within the terms of the contract or answer in damages, despite an act of God, 
unexpected difficulty, or hardship, because these contingencies could have been provided against 
by his contract.71 

IX. Legislation Update 
On September 1, 2019, the Clarke-Figures Equal Pay Act (H.B. 225) went into effect. The Act is 
designed to prohibit an employer from paying any of its employees at wage rates less than those 
paid to employees of another sex or race for equal work unless a wage differential is based on 
one or more specified factors. These specified factors include: (1) a seniority system; (2) a merit 
system; (3) a system that measures earnings by quantity or quality of production; (4) a 
differential based on any factor other than sex or race. Alabama was the 49th State to enact such 
an “equal pay” law. 
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