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The Practice Tips section of the Update features articles which address matters of practical interest to
those who manage litigation for motor carriers and those who represent them. The essays in this section
generally have widespread application throughout the country. In this issue, we feature the following:
“Techniques for Maintaining Contact and Retaining the Cooperation of a Driver who has been Terminated
Following an Accident” by Dave Jostad of May Trucking Company.

Articles provide in depth analysis of issues, developments, and concerns that are relevant to the
transportation industry. In this issue, we feature the following:
“The Impact of CSA 2010 on Motor Carrier Operations and Litigation” by Will Fulton of Dinsmore &
Shonl, LLP

We welcome comments, suggestions for improvement, and topics which you would like for us to address
in future issues. Our goal is to provide timely relevant information to members of the trucking community.
The Editors can be contacted as follows:

Will H. Fulton

DINSMORE & SHOHL, LLP
101 South Fifth Street
Suite 2500

Louisville, KY 40202
(502) 581-8009
will.fulton@dinslaw.com

Marc H. Harwell

LEITNER, WILLIAMS, DOOLEY AND NAPOLITAN, PLLC
801 Broad Street, 3rd Floor

Chattanooga, TN 37402

(423) 424-3908

marc.harwell@leitnerfirm.com

The Editors suggest the following for sources of information and points of interest that we think you will
find to be helpful:

“Free” Training Material from the Federal Government

The Federal Railroad Administration (FRA) released in January 2009 an educational video for truck drivers
designed to promote safety at highway-rail grade crossings. The video reviews the legal responsibilities of
drivers as they approach and travel over highway-rail grade crossings and is available in both English and
Spanish. The video is downloadable from the website listed below and should be of interest to your safety
and training personnel. We expect the Plaintiffs’ bar and “transportation safety” experts hired exclusively
by Plaintiffs will now assert in crossing cases that your company had a poor safety program if your driver
had not seen this material prior to the accident. http://www.fra.dot.gov/us/content/2109

A Primer for the FMCSA’s CSA 2010 Initiative

The FMCSA is in the process of rolling out a new methodology to replace SAFER and SafeStat which have
been seriously discredited. DOT’s Audit Department was so concerned by a 2004 audit of SafeStat that it
barred public access to FMCSA motor carrier ratings and published a Warning. This emerging issue is a very
critical one, and we will have articles on this topic in this issue. Also, a good informational website can be
found at: http://ai.fmcsa.dot.gov/SafeStat/disclaimer.asp?RedirectedURL=/SafeStat /safe

statmain.asp. Contact the Editors or another ALFA attorney if you require additional information.
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FUTURE EVENTS

Each year, the Transportation
Practice Group of ALFA
International presents a multi-
day seminar for members of the
Trucking Industry. The 2010
Transportation Seminar will be
held Marco Island, Florida at the
Marriott Beach Resort from April
28, 2010 to April 30, 2010. The
official web site of this venue

is http://marcoislandmarriott.
com. On the site, the web cam
tool is particularly useful. The
golf course and the beach are
beautiful.

Both beach lovers and golf
lovers will be delighted with this
wonderful facility. Our Program
Chair for the 2010 seminar is

P. Clark Aspy of Naman, Howell,
Smith & Lee, LLP, who can be
reached at (512) 479-0300 and
aspy@namanhowell.com. If you
have a topic that you would like
to suggest, please contact Clark
Aspy by email or phone.

The Chairman of the
Transportation Practice Group
for 2009-2010 is Danny M.
Needham of Mullin Hoard &
Brown, LLP, Amarillo, Texas,

who can be reached at (806)
372-5050 and dmneedham@
mhba.com. Our Vice-Chair is
Peter Doody of Higgs, Fletcher &
Mack, LLP, San Diego, California,
who can be reached at (619)
236-1551 and doody@higgslaw.
com. Our Chair Emeritus is Paul
T. Yarbrough of Butt Thornton

& Baehr PC, Albuquerque,
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New Mexico, who can be
reached at (505) 884-0777

and ptyarbrough@btblaw.com.
Please contact any of these
individuals or the Editors with any
suggestions for the program.

For more information, please also
consider contacting Katie Garcia
at kgarcia@alfainternational.
com.

ALFA’S GO TEAM
HOTLINE

The ALFA Transportation
Practice Group now presents

a new service for its
transportation clients. The ALFA
Go Team Hotline. ALFA knows
that its transportation clients
must often confront time-
sensitive emergencies. The ALFA
Go Team Hotline is designed to
offer ALFA clients immediate
legal and other support
services, 24 hours a day and 7
days a week.

The service works as follows:
An ALFA client needing
immediate legal support calls
the ALFA Go Team Hotline

at 1-866-540-ALFA (2532).

An ALFA operator will provide
location-specific contact
information about experienced
transportation lawyers, accident
reconstructionists, and other
transportation industry experts.
When you contact the ALFA Go
Team Hotline, you are connected
to a full-service emergency
response team, when you need
it. Contact your ALFA lawyer
today for more details about
the ALFA Go Team Hotline.
Remember, 1-866-540-ALFA
(2532).

FUTURE ISSUES OF
TRANSPORTATION
UPDATE

The Spring 2010 issue of
Transportation Update will be
published in April, 2010.

DISCLAIMER

The ALFA Transportation Update
does not create an attorney-
client relationship between the
reader and any attorney nor
does it render legal advice on
any specific matter. No reader
should act or refrain from acting
on the basis of any statement

in the ALFA Transportation
Update without seeking advice
from qualified legal counsel

on the particular facts and
circumstances involved. Readers
are responsible for obtaining
such advice from their own legal
counsel.
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ALFA MEMBER
PUBLICATIONS

AND SPEAKING
ENGAGEMENTS

On March 4, 2010, Peter Doody
of Higgs, Fletcher & Mack, LLP
of San Diego, California will
speak at the annual meeting

of the Association of Southern
California Defense Counsel.

The meeting will be held in

Los Angeles. He is speaking

on a panel with risk managers
from Albertsons, Auto Club of
Southern California, and Sully-
Miller Construction. The topic is
“What Clients Seek and Expect
in Their Defense Counsel.”

Beth Kamp Veath, shareholder
in the ALFA International law
firm of Brown & James, P.C. of
Belleville, lllinois, was given
special recognition in the
December, 2009 issue of the
lllinois Business Journal which
spotlighted special lllinois
attorneys. For the fifth year in
a row, she has been selected a
Super Lawyer.

On October 16, 2009, Greg
Conforti addressed national
counsel for Republic Services on
the topic of Accident Response
Team Best Practices.

On September 28, 2009, Joseph
R. Swift spoke at the 2009
National Safety & Operations
Conference for the American
Moving & Storage Association
in Indianapolis, Indiana. The
conference was attended by
member companies' executives
and safety directors. He
addressed the targeting of the
trucking industry by nationwide,
plaintiff organizations.
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CASES, REGULATIONS,
& STATUTES

CALIFORNIA

Plaintiff Permitted to Post Full
Medical Specials

The last five years has seen a
sea of uncertainty within the
California trial courts on the
issue of whether a personal
injury plaintiff is permitted to
seek her full “as-billed” medical
specials instead of the amount
actually incurred. The issue
typically comes up in a trial
where plaintiff has private
health insurance and her insurer
has paid her medical specials
at a substantially discounted
rate pursuant to a contract
between the health insurer and
the medical provider. The result
is a drastically different amount
in medical specials between
the bill which was charged by
the health provider versus the
reduced amount which was
actually paid by the insurer.
Oftentimes the reduction is as
much as 50% from the amount

charged by the medical provider.

California trial courts have
been going back and forth on
this issue with no guidance
from either the legislature or
the California Supreme Court.
The recent appellate case of
Howell v. Hamilton Meats, 179
Cal.App.4th 686 (December,
2009) supports personal injury
plaintiffs and is a blow to the
defense bar. In short, the
appellate court held that the
plaintiff may seek before the
jury her full medical specials
“as-billed” by the hospital and

doctors. Defense counsel must
sit on his hands and cannot
introduce any evidence proving
that the medical bills actually
paid by the plaintiff’s insurer
were substantially less. Further,
the court will not entertain

any post-verdict motion by the
defense to reduce the plaintiff’s
medical specials to the amount
actually paid. This results in a
boon to the plaintiff’s bar and a
double-recovery by the plaintiff.

In Howell v. Hamilton Meats, the
plaintiff was injured when her
vehicle was struck by a Hamilton
Meats truck. The plaintiff’'s
medical specials were paid by
her private health insurer at a
substantial discount. Over the
objection of defense counsel,
the plaintiff was permitted to
post her full medical specials
“as-billed.” Defense counsel
was prohibited from introducing
any evidence to the jury of

the amount actually paid. The
difference between what was
billed and what was actually
paid by the health insurer was
$130,000. The trail court
however did entertain a post-
verdict motion by the defense to
reduce the medical specials to
its true amount, and the court
subtracted $130,000 from the
“Past Medical Specials” award
on the verdict. The plaintiff
appealed arguing the collateral
source rule.

The court of appeals agreed with
the plaintiff’'s counsel. It held the
trial court was correct in allowing
the plaintiff to seek her full
medical specials “as-billed” but
was incorrect in later reducing
the award by $130,000. The
appellate court reasoned that

the collateral source rule allowed
the plaintiff to be reimbursed
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for her full medical expenses.
This is despite the fact that the
plaintiff never incurred any debt
or obligation for the $130,000
written off by her hospital

and doctors pursuant to their
contract with the plaintiff’'s
health insurer.

COMMENT

This case is being appealed to
the California Supreme Court,
and an Amicus brief is being
written by the Association of
Southern California Defense
Counsel. Before this decision,
many trial courts would at
least allow defense counsel
to bring a post trial motion

to reduce the amount of the
full medical specials to the
amount actually incurred. The
Howell case takes that right
away based on the court’s
tortured interpretation of the
collateral source rule. This is
a significantly bad ruling and
permits the plaintiff a double-
recovery which is against
California

Peter Doody

HIGGS, FLETCHER

& MACK, LLP.

401 West A Street, Suite 2600
San Diego, CA 92101

Tel: (619) 236-1551
doody@higgslaw.com

www.higgslaw.com
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WYOMING

MURANE & BOSTWICK, LLC
201 North Wolcott

Casper, Wyoming 82601
Tel: (307) 234-9345

Kathleen J. Swanson
kis@murane.com

MURANE & BOSTWICK, LLC
508 West 27th Street
Cheyenne, Wyoming 82001
Tel: (307) 634-7500

Greg Greenlee
ggg@murane.com

Loyd E. Smith
les@murane.com
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CORNWALL STODART

Level 10

114 William Street
Melbourne, Victoria 03000
Tel: 61-3-9608-2000

Levent Shevki
|.shevki@cornwalls.com.au
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BORDEN LADNER GERVAIS
1000 Canterra Tower

400 Third Avenue S.W.
Calgary, Alberta T2P 4H2
Tel: (403) 232-9500

Bruce Churchill-Smith
bchurchillsmith@blgcanada.com

FASKEN MARTINEAU DUMOULIN LLP
2900 - 550 Burrard St.
Vancouver, British Columbia V6E OA3
Tel: (604) 631-4894

William Westeringh
' wwesteringh@fasken.com






