GROWING EXPECTATION FOR INTERNATIONALIZATION OF BRAZILIAN COMPANIES

The year 2007 was an historical landmark in the internationalization of the Brazilian companies. The trend is poised to continue in 2008.
Several factors have contributed to the positive trend in Brazil's expansion, including real currency valuation, positive economic moments in Brazil, high international liquidity and funding by means of Initial Public Offerings (IPOs). 

The internationalization of Brazilian companies is measured by several factors, including the increase in exports, Brazilians’ equity interests in foreign companies, international acquisitions and consolidation of Brazilian trademarks in foreign territory. Brazil is highly competitive in high demand international commercial sectors such as food, cellulose, petrochemicals and iron ore.

The United States represents 50% of direct Brazilian investments and have consolidated themselves as the country that deals most with Brazil commercially. The United States Senate recently approved a bill that encourages the consumption of alternative biofuels (bioorganic fuels) in the United States.  (House approval is still pending).  The bill limits ethanol production derived from corn (maize), meaning that it will increase the demand for ethanol derived from sugar cane, to the tune of an estimated 15 billion liters, which represents more than the entire ethanol consumption in Brazil in 2007. 

If and when enacted, regardless of the renewal of the ethanol import fee, the law will boost the sugar-alcohol sector in Brazil and consolidate ethanol as an export product.
An additional sign of internationalization is the substantial increase in the credit grants through international banks and agencies such as IFC, IADB and CAF.  These agencies – which have strict rules for granting credit – see signs of sustainable growth in Brazil, thanks in large part to the international demand for Brazilian products and services. 

In view of the increase in Brazil's commercial relations and the internationalization of companies in several sectors, the next step will require the consummation of bilateral agreements and the adoption of criteria for international standardization. 

APPROVED BILL ESTABLISHES OBLIGATION TO PUBLISH COMPANIES’ BALANCE SHEETS AND FINANCIAL STATEMENTS 
International Financial Reporting Standards and recent changes in rules regarding the financial statements of Brazilian companies
The House of Representatives approved Bill No. 3741 that amends and revokes several articles of Law No. 6.404/76, in addition to establishing other obligations for Brazilian companies. 

One of the main changes suggested is the obligation of large companies, regardless of whether or not they are stock corporations, to publish their balance sheets and financial statements in accordance with the international standards. The CCJ (Commission for Constitution and Justice of the House of Representatives) approved the bill that has been developing since 2000 and has recently been sent to the Plenary. 

If the Bill is actually converted into Law, which would occur in 2008, all companies or groups of companies with stockholders' equity exceeding R$ 240 million or with an annual income exceeding R$ 300 million will have to: (1) prepare their financial statements according to the International Financial Reporting Standards (IFRS), which is a financial standard in 107 countries, and (2) publish their balance-sheet and financial statements, as is required for stock corporations. 

REIDI (Special Infrastructure Development Incentive Regime) and Planning
New taxation regime for the infrastructure sector reduces and/or suspends some taxes levied in related transactions.
The provisory measures of the PAC (Growth Acceleration Program) are gradually being converted into laws. Unfortunately, some are still pending regulation. Others, as in the case of REIDI (Special Infrastructure Development Incentive Regime), have already been regulated for the power generation and transmission sectors. Other essential sectors such as irrigation, sanitation and transportation are still pending regulation by the proper departments as well. 

In brief, REIDI is a regime that stays PIS/COFINS taxes, including those on importation, whose essential characteristics are: (1) the mandatory total transfer of benefits to the final consumer, so that the whole productive chain can benefit, (2) the limited duration of the fiscal benefit over time, with the purpose of avoiding permanent unbalances; and (3) a methodology for transition, to avoid distortions with regard to projects already in progress and to accelerate benefits to the final consumer. Under such view, it can be noted that the REIDI has been well devised and shall become a mandatory element for market competitiveness. 

Nevertheless, care should be taken and observed in its implementation. The great verticalization and integration of modern industry structures has resulted in distinct activities sharing infrastructure, and often one of them is hindered by REIDI or fits in a distinct tax regime. 

The total percentage of 9.25% of the possible benefit under REIDI, mainly in competitive markets, may be decisive for the success of the venture. If the benefits are underestimated, they will become competitive disadvantages, whereas if they are overestimated, they may possibly become time bombs under tax contingencies: on the one hand, the compelled payment of benefits unduly transferred and increased by fines, and on the other hand, the impossibility of recovering them from final consumers. 

The difference between one and the other case may be in the planning and coordination between corporate and associate structures, mainly in industries where there are multiple activities, as in the case of power cogeneration in the sugar-alcohol, paper and cellulose industries. 

Therefore, the coordination of corporate and tax planning is a method to maximize results, competitiveness and legal safety, such that after REIDI, every good administrator must have the correct and proper corporate and associate structure as one of his main precautions. 

INTERVENTION FROM THIRD PARTIES IN BRAZILIAN ARBITRATION
VII International Arbitration Congress of the Brazilian Arbitration Committee and intervention by third parties.
The intervention of third parties in arbitral proceedings has been a recurring topic in Brazilian arbitral law, and this subject was extensively discussed in the VII International Arbitration Congress of the Brazilian Arbitration Committee, held in September in Rio de Janeiro. 

The issue presented is whether intervention from third parties in arbitral proceedings would violate the principle of the parties’ autonomy, given the private and contractual nature of arbitration, which will only be developed if there is an arbitration clause: the participation in such a process is a right of those party to the arbitration clause.  How should one act if a third party that has not executed such clause wishes to participate in the process, and alleges that may be directly affected by the final decision rendered by the arbitrators?

Most Brazilian legal writings understand that third parties may intervene, as long as the parties to arbitration agree. On the other hand, others argue that once third parties may be affected by an arbitral judgment, they may intervene in the process even without the consent from the parties to the arbitration clause; however, such opinion is from a minority because the parties' will is an essential part of arbitration.
Such controversial issue is interesting and has raised heated debates, not only in Brazil but also in countries that have already consolidated the arbitration institute several years ago, such as the United States and France. Arbitrators will find a solution, on a case by case basis, which will be ratified by State precedents. 

The work of arbitrators and judges need not be too elaborate: the parties' will, either express or implied, along with the essence of arbitration, must be respected and met, and always be the principle guiding and limiting their decisions. 
For more information please contact Marta Rodriques of L.O. Baptista Advogados Associados at mar@baptista.com.br.
