For the Independence of Boards of Directors
Brazilian Corporate Law is amended in order to allow further independence of Boards of Directors
On March 13, 2008, the Brazilian Institute of Corporate Governance - IBGC released its first directive letter with a proposed amendment to the Brazilian Corporation Law (Law No. 6,404/76) with regard to the independence of Boards of Directors. 

According to IBGC, the law is contradictory as to the liability of directors, because it states that directors must act and vote according to the company's interests but also sets out that directors must comply with the shareholders' agreement.  Should the director fail to vote according to the instructions given by the shareholders he represents, his vote will not be taken into account. The idea is to harmonize the  statutory provisions article 118, paragraphs 8 and 9 of the Brazilian Corporations Law - introduced in the reforms of 2001.  The directive letter increases directors' independence and thus integrates corporate governance practices and the fundamental principles of the Brazilian Corporation Law.  The aim is to avoid bringing Boards of Directors – whose main purpose is to protect company's interests – into disrepute.  

Imposing limits to shareholders' agreements has become an international trend. Some examples are the prohibition of acting against the interests of the company and the invalidation of a vote where there is a conflict in financial incentives or prior instructions. 

Against IBGC's proposals are those who argue that votes must be previously instructed and that shareholders must be represented by directors.  These arguments are based on the premise that shareholders also have the duty to act in the best interests of the company. 

Conversely, the duties and responsibilities of board members must be taken into account as well. By acting in accordance with the instructions given by shareholders, board members’ own duties can be neglected and pushed to the background. 

IBGC submitted its proposal to the Brazilian Securities Commission (CVM) and the Sao Paulo Stock Exchange (Bovespa). Bovespa is expected to support the proposal with regard to the different corporate governance levels and directors' independence to vote regardless of shareholders' instructions. However, no amendment can be made to the rules of each corporate governance level unless approved by at least 2/3 of the companies included in such level. 
For more information on Brazilian Corporate Law please contact Marta Rodriques of L.O. Baptista Advogados Associados at mar@baptista.com.br. 
