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ALFA International’s Labor and Employment Practice Group reports on legislation, 
regulations and decisions affecting Labor and Employment Law.

Editor’s Notepad
This edition of our ALFA Labor & Employment Law 
Newsletter is being sent to organizations that have 
been friends of ALFA over the years. We strive to 
provide useful, timely and informative articles.

Our section put on an excellent seminar in Tucson in 
March. We were fortunate to have presentations by 
experienced in-house counsel as well as by our ALFA 
attorneys. Our mock harassment/retaliation trial with 
live jury deliberations showed the potential perils and 
unpredictability of juries. Our breakout sections deal-
ing with the cutting edge issues of employment law 
allowed in-house counsel and Alfa lawyers to discuss 
practical solutions to problems on the ever-changing 
employment law landscape. I think all who attended 
learned a great deal and also had a good time in a 
beautiful setting. Many thanks go to Jim Peterson of 
our San Diego firm and Ron Polly of our Atlanta firm 
for their work in planning this seminar. 

Attendees at the seminar also received CD’s of our 
50 state compendium of employment-related case 
law and statutes and our federal case law compendi-
um. We update these compendia annually, and many 
have commented on how they find the information 
in these compendia to be useful. Many thanks go to 
Sarah Lamar of our Savannah firm for a great job in 
updating and expanding the outlines and in editing 
and coordinating these efforts. 

We hope you find our newsletter useful, but if at any 
time you want to stop receiving our newsletter, just 
let us know.

©
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United States 
Supreme Court 
Makes Retaliation 
Claims Easier To 
Prove In Most 
Circuits
Burlington Northern & Santa Fe 
Railway Co. v. White (2006 U.S. 
LEXIS 4895, June 22, 2006)

By Kim Moore
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Unit Leader for the Labor 
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and harassment claims to 
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of policies. She is a partner with the Dallas office of 
Strasburger & Price, LLP and has been with the firm 

since 1992. 

The United States Supreme Court recently 
ruled that Burlington Northern & Santa Fe 
Railway’s (“Burlington Railway”) decision to 
transfer and suspend Sheila White, a forklift 
operator, following her sexual harassment 
report and EEOC charge, was actionable 
retaliation.  White was the only woman in 
her department and she reported being told 
by her immediate supervisor that women 
should not be working in the department, 
as well as other insulting remarks.  White’s 
report resulted in an investigation and the 
suspension of her supervisor.  Following her 
supervisor’s suspension, White’s position as 
a forklift driver was given to a more senior 
man and she was placed into a less desir-
able position.

Two weeks later, White filed an EEOC charge 
claiming gender discrimination and retalia-
tion.  She later filed a second EEOC charge 

for retaliation for being closely monitored by 
the same supervisor.  White was thereafter 
suspended for 37 days for reported insub-
ordination surrounding a truck delivery.  An 
internal grievance process led to White’s rein-
statement with back pay.  White filed a third 
retaliation charge following the suspension.  
After exhaustion of the EEOC administrative 
process, she filed suit claiming that Burlington 
Railway retaliated against her by placing her 
in a less desirable job and suspending her 
without pay for 37 days.  The jury agreed and 
awarded damages.  The jury award was upheld 
by the Sixth Circuit, en banc, but with differing 
views on the standard which applies in a retali-
ation case.�

Generally, Title VII’s anti-retaliation provision 
protects employees who oppose a practice 
prohibited by Title VII or participate in conduct 
protected by Title VII including filing a charge, 
testifying, assisting in an investigation pro-
ceeding or hearing.�

While the definition of retaliation is uniformly 
recognized, the Circuits have historically had 
differing interpretations of what is required 
to succeed on such a claim.  For example, 
the Third, Fourth and Sixth Circuits apply the 
same standard to retaliation claims as other 
discrimination claims requiring the action to 
effect a term condition or benefit of employ-
ment.�  The Fifth and Eight Circuits allow 
retaliation cases to proceed only when there 
is an ultimate employment decision involved 
including hiring, termination, leave, promotion 
or compensation.�  The Seventh and District of 
Columbia Circuits, on the other hand, require 
the employee to show that an employer’s 
conduct would be material to the reasonable 
person.�  Finally, the Ninth Circuit, following 
EEOC guidance, requires only that the conduct 
be based on a retaliatory motive and be rea-
sonably likely to deter the protected activity.�

Relying on the specific language differences 
in the anti-retaliation provisions of Title VII, in 
comparison to the discrimination provisions 
of Title VII, the Supreme Court concluded the 
standard for retaliation cases should not be 
identical to the standard applied for other 
types of discrimination cases.  Because the 
Court believed Congress made a distinction 
between the definition for discrimination and 
retaliation, the Supreme Court determined 
that employers can be liable for retaliation 
if an employee engages in protected activity 
and the employers’ actions “interfere with an 

�   364 F.3d at 789, 795-800 (6th Cir. 2004).
�   42 USC § 2000e-3(a).
�   Von Gunten v. Maryland, 243 F.3d 858, 866 (4th Cir.
	 2001); Robinson v. Pittsburgh, 120 F.3d 1286, 1300 
	 (3d Cir. 1997); Burlington Northern, 364 F.3d at 
	 795-800.
�	 Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th 

Cir. 1997); Manning v. Metropolitan Life Ins. Co., 127 
	 F.3d 686, 692 (8th Cir. 1997)
�	 Washington v. Illinois Dept. of Revenue, 420 F.3d 658, 

662 (7th Cir. 2005); Rochon v. Gonzales, 438 F.3d 
	1 211, 1217-18 (D.C. Cir. 2006).
�	 Ray v. Henderson, 217 F.3d 1234, 1242-1243 
	 (9th Cir. 2000).

employee’s efforts” to avoid discrimination.  
The standard adopted by the Court requires 
a plaintiff to prove that a reasonable employ-
ee would find the action materially adverse 
“which in this context means it might well 
have ‘dissuaded a reasonable worker from 
making or supporting a charge of discrimi-
nation.’” (citations omitted.)  Based on the 
ruling, the standard for determining harm 
is based on the objective, reasonable 
employee.  Further, the concept of materi-
ality, according to the Court, is important 
because not every harm to an employee is 
actionable.  However, courts must consider 
the context of each particular situation.  
The Court gives the example of a change in 
work schedule not being significant to most 
employees but being significant to a mother 
of school age children.

Applying the standard announced by Justice 
Breyer, the Court upheld the jury’s decision 
against Burlington Railway concluding that 
reassignment of Sheila White’s job duties to 
a more difficult job and a 37-day suspen-
sion, even with back pay, following protected 
activity, constituted retaliation.  

Overall, in the majority of Circuits, the 
Court’s decision is a departure from exist-
ing precedent which would have required a 
plaintiff to more closely associate the retali-
ation with a tangible employment decision.  
Now, it appears that a plaintiff can prevail if 
a reasonable employee would find that the 
challenged action would have, in some sig-
nificant manner, deterred the participation in 
protected activity.

mailto:kim.moore@strasburger.com
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Blogs Present 
New Pitfalls For 
Employers

By David W. Garland
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David W. Garland is a 
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Jersey firm of Sills, Cummis, 
Epstein and Gross, P.C. He 
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and Mary and a J.D. from 
George Washington Univer-
sity. He devotes his practice 
to defending corporate 
clients and public entities in 
employment discrimination, 
wrongful discharge and other 
employment-related litigation

including cases involving allegations of sexual 
harassment, age, disability, gender, pregnancy, race, 
retaliation, and other discrimination. Mr. Garland has 
defended lawsuits in courts throughout the United 
States. In 1997, U.S. Business Litigation featured Mr. 
Garland as one of the country’s leading employment 
litigators. Mr. Garland has published numerous  
articles on employment law in the United States and  
is a frequent lecturer on employment law. He is a 
member of the faculty of the American Law Institute—
American Bar Association program on “Employment 
Discrimination Litigation in Federal and State Courts,” 
and teaches at trial advocacy programs sponsored by 

the National Institute of Trial Advocacy.

Personal Web logs, also known as “blogs,” 
have become increasingly common in the 
United States. With an estimate of more 
than 8 million blogs in the country, employ-
ers who wish to protect their interests in this 
very public forum face unique challenges, 
especially as much of the conduct occurs 
off site and after working hours.  Indeed, 
a recent rash of high-profile employment 
disputes arising from blog postings suggests 
that employers should evaluate their existing 
technology policies and, where necessary, 
implement new policies and strategies to 
adequately safeguard their interests.

Blogging
Blogging is the expression of opinion in an 
online journal known as a Web log or blog. 
The blog provides a forum for the random 
musings of the author or blogger. Some 
blogs are devoted solely to business or 
politics while others are purely personal. 
Very often, the personal blogs focus on the 
discussion of bloggers’ day to day activities, 
including their jobs and their colleagues. 
Blogging may occur during the workday on 
company computers or it may occur after 

hours on the employee’s personal computer.

Typical Blogging Problems
Blogging creates numerous problems for 
employers. Employees are able to express 
their gripes about their employers, bosses 
or co-workers on a forum that is available to 
millions of people. Such comments, referred 
to as “cybersmears,” can poison the blogger’s 
relationships at work and negatively impact 
the employer’s business relations and 
profitability.

Even more damaging, employees can disclose 
proprietary business information in this very 
public forum. For example, in Immunomedics, 
Inc. v. Doe, 775 A.2d 733 (N.J.Super. App. 
Div. 2001), an employee of a biopharmaceuti-
cal firm allegedly violated her confidentiality 
agreement and breached her common law duty 
of loyalty by posting on the Internet confi-
dential and proprietary information. The firm 
served a subpoena on Yahoo!, seeking the 
true identity of the employee, who went by the 
name “moonshine_fr.” The employee moved 
to quash the subpoena, but was unsuccess-
ful and Yahoo! was required to disclose her 
identity. On the other hand, in Dendrite Intern., 
Inc. v. Doe, 775 A.2d 756 (N.J.Super. App. 
Div. 2001), decided on the very same day, 
the same Appellate Division panel denied an 
application for expedited discovery to compel 
Yahoo! to disclose the identity of another 
anonymous Internet user against whom the 
company had filed a claim for defamation 
based on postings that Dendrite “was secretly 
and unsuccessfully ‘shopping’ the company.” 
Because the company was unable to 
demonstrate that it had been harmed, the 
user’s anonymity was maintained. 

Blogs can also expose employers to liability 
if they are used to post harassing, discrimina-
tory, offensive, menacing or threatening mes-
sages. Finally, blogging decreases productivity 
if employees are updating the blog during 
working hours or reading new entries on the 
blog during work time.

Recent Employment Cases
Recently, a number of employment disputes 
related to blogging have received considerable 
attention. Jessica Cutler, a staff assistant 
for U.S. Sen. Mark DeWine, was terminated, 
purportedly because details of her sex life and 
“the peccadilloes of the men she said were 
her six current sexual partners, including a 
married Bush administration official who met 
her in hotel rooms and gave her envelopes of 
cash; a senator’s staff member who helped 
hire her, then later bedded her; and another 
man who liked to spank and be spanked which 
she had posted on her personal blog, were 
carried in a popular Internet gossip column.  
Ellen Simonetti, a flight attendant at Delta Air-
lines was terminated for posting on her blog, 
known as “Queen of the Sky,” provocative 
pictures of herself in her uniform on an empty 
Delta plane. The airline deemed the pictures 
“inappropriate” and a misuse of her uniform. 

Simonetti filed a Charge with the United 
States Equal Employment Opportunity 
Commission alleging gender discrimination 
in that the airline allowed male employees 
to post pictures of themselves in their uni-
forms on other Websites. She also started 
an on-line petition demanding that employ-
ers advise employees of their blog policies.

A blogger at the Durham Herald-Sun, Rachel 
Mosteller, was terminated for posting nega-
tive comments about the paper’s employee 
morale program on her blog during work time 
on her company computer, even though she 
wrote under a pseudonym and did not iden-
tify her employer or any co-workers by name. 
Specifically, she posted “I really hate my 
place of employment,” referred to the “stu-
pid little awards” that people were receiving 
merely “FOR DOING THEIR JOB.”  Mosteller 
was terminated the next day. Claiming that 
she was “still in shock,” Mosteller explained 
“[c]onsidering I treated the blog as a smoke 
break, I don’t think of it as a problem.”

An Atlanta blogger, who goes by the 
pseudonym Karsh, ultimately quit his job 
in connection with his blogging. Karsh’s 
supervisors discovered his blog in which he 
wrote about unnamed fellow employees. In 
recounting his boss’s instruction to apolo-
gize for what he had posted, he referred to 
his boss as “Skeletor” and “Wednesday Ad-
dams.” Thereafter, he was told to dismantle 
his blog, and threatened with a demotion. 
He resigned instead.

Yet another blogger, Michael Hanscon, a 
Xerox employee working at Microsoft, was 
banned from Microsoft after posting on 
his blog a picture of a shipment of Apple 
computers being delivered at Microsoft’s 
Washington headquarters. Hanscon posted 
the picture on his own time from his own 
computer.

Blogging Policies
Employers need to respond to this sharp 
rise in blogging. Currently, most technology 
policies only address the use of company-
owned equipment during work time. 
Employers now need to consider amend-
ing their policies to combat behavior that 
may occur outside of work time and off the 
employer’s premises.

Initially, employers should review their exist-
ing acceptable use policies to ensure that 
they minimize the use of company equip-
ment for non-business-related purposes 
and that they make it clear that they are 
not responsible for protecting employees’ 
privacy or for maintaining the confidential-
ity of any personal business conducted on 
company equipment.

Technology neutral policies should be 
amended or implemented to prohibit writ-
ten communications by employees about 
their employer, superiors, or co-workers 
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in a public forum that could damage the 
company or the individuals or bring them 
into disrepute. Employers should be careful, 
however, not to prohibit employees for dis-
cussing terms and conditions of employment 
that could be deemed protected concerted 
activity as this discipline might violate the 
National Labor Relations Act. For example, 
if an employee posts a message on his blog 
that he is unhappy with his salary and that 
he and his co-workers deserve increased 
wages and should fight for them, discipline 
would be inadvisable. Similarly, such policies 
cannot be used to muzzle bona fide whistle-
blowers.

Employers should also review and modify 
their existing anti-harassment and anti-dis-
crimination policies to address blogging. 
Under these policies, it should be a viola-
tion to harass or discriminate against an 
employee on a blog to the same extent it is 
impermissible to do so in the workplace. It 
is essential that employers make employ-
ees aware of these new or revised policies 
so that employees cannot claim ignorance 
and the employer can effectively discipline 
violators. 

Finally, technology policies should be care-
fully drafted and regularly updated and 
employee education should be ongoing. In 
addition, it is critical that technology policies 
exist side-by-side with strong confidentiality 
agreements which make it crystal clear that 
confidential information may not be posted 
online without express authorization.

Conclusion
Employers need to address this ever-growing 
form of communication. It is clear that blog-
ging is on the rise and is going to continue 
to grow. Just as employers had to address 
the Internet and electronic mail in the 
workplace, it is now necessary to address 
blogs. Therefore, employers should evaluate 
existing policies and should amend them or 
adopt new technology-neutral policies to ad-
dress blogs and to prohibit written employee 
communications in a public forum that could 
damage the company itself or the blogger’s 
co-workers.

Holiday Update 
In The UK

By David Green

CHARLES RUSSELL
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England
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david.green@charlesrussell.co.uk 
www.charlesrussell.co.uk
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sell in London.  His expertise 
covers all areas of employment 
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and is also an accredited 
CIPD trainer and mediator.  He 

frequently appears in the national press and was highly 
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Holidays have recently been the focus of case 
law, future legislation and a survey.  On 13 
June 2006 the UK Government’s Department 
of Trade and Industry (DTI) published a con-
sultation paper seeking views on the proposal 
to increase statutory holiday entitlement in 
the UK whereby all full-time workers will be 
entitled to 4 weeks plus 8 further days to take 
account of public holidays.  While the govern-
ment proposes to increase holiday entitlement 
a recent survey by the Chartered Management 
Institute found that 63% of managers in the 
UK failed to use their full holiday entitlement 
and that while they encourage their workforce 
to take holiday to cope with workplace stress, 
they failed to follow their own advice giving 
their organisations unpaid extra labour worth 
an estimated £3.5billion per year!

The question of holiday entitlement has also 
occupied the Courts and Tribunals recently 
and there have been a large number of cases 
on different aspects of this.

Rolled-up holiday pay
In March this year the European Court of Jus-
tice (ECJ) gave its decision in Robinson-Steele 
v PD Retail Services and others on whether it 
is lawful to roll-up holiday pay.  It held that roll-
ing-up is not compatible with the Working Time 
Directive (“WTD”) and that it is not lawful for 
employers to attribute part of the worker’s pay 
as holiday pay.  However, the ECJ did go on to 
say that if a worker had been paid an amount 
in respect of rolled-up holiday pay it could 
be set off against the worker’s entitlement 
to holiday pay for a specific period of annual 
leave provided the arrangement was “trans-

parent and comprehensible”.  Although the 
ECJ stated that member states should take 
measures to ensure that any practice which 
is incompatible with the directive is not 
continued, the DTI has decided it is not go-
ing to amend the Working Time Regulations 
(1998) (WTR) but has issued revised guid-
ance instead.  The practical effect of this is 
that many employers will probably continue 
the practice of rolling-up partly because of 
the difficulty of administering holiday pay 
in the case of casual workers or those who 
work irregular hours and also because there 
may be support for this arrangement from 
workers.  

The case has been remitted back to the 
Court of Appeal so it remains to be seen 
how it will deal with the issue and whether 
it will take a harder line going forward than 
the DTI.

Holidays and shift pay
In the recent case of British Airways PLC 
v Noble the Court of Appeal held that the 
arrangements for paying annualised shift 
pay were not in breach of the WTR.  This 
was done by working out the amount paid in 
respect of shifts per week, multiplying the 
amount by 48 and dividing the total by 52 
to take into account four weeks leave.  The 
amount was then paid weekly in addition to 
basic pay throughout the year.  The employ-
ees claimed that this meant they were fund-
ing their own holiday pay.  The Employment 
Appeal Tribunal (EAT) agreed but the Court 
of Appeal found that this was not in breach 
of the WTR.  The employees were paid the 
same amount throughout the year which 
distinguished this from rolled-up holiday pay 
arrangements where workers were not paid 
when they were on leave.  In addition there 
was no disincentive from taking holiday.  
However, this may not be the end of the 
matter as the claimants have sought leave 
to appeal to the House of Lords.  

Part timers and public holidays
As mentioned above, the DTI consultation 
is increasing statutory holiday to ensure 
that all workers will benefit from the 8 days 
of public holidays per year, although the 
additional holiday will not necessarily have 
to be taken on those dates.  This means for 
part-timers they will be entitled to additional 
holiday but it will be pro rated.  

The issue of how the pro rata entitlement 
should be calculated for part-timers who do 
not work on public holidays was considered 
in the recent EAT decision of McMenemy v 
Capita Business Services Ltd.  This case 
involved an employee who did not work 
on Mondays and complained that he was 
suffering a detriment compared to full-time 
workers as he did not receive days off in 
lieu.  The EAT found that although he was 
subject to less favourable treatment, this 
was because he did not work on Mondays 
rather than because of his part-time status.  

mailto:david.green@charlesrussell.co.uk
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However, this case was slightly unusual in 
that the business operated seven days a 
week and full-timers who worked Tuesday to 
Saturday had been treated in the same way.  
It remains to be seen how a tribunal would 
treat a part-timer’s pro rata entitlement in 
respect of a business that operates Monday 
to Friday and the DTI guidance suggests 
that part-timers who do not work Mondays 
should still be entitled to days off in lieu 
in respect of their pro rata entitlement to 
public holidays.

Payment in lieu of annual leave
Part of the DTI consultation paper seeks 
views on whether employers should be al-
lowed to pay workers in lieu of the additional 
8 days’ leave and whether workers should be 
able to carry this over.  The question of paying 
in lieu of annual leave was considered by the 
ECJ in Federatie Nederlandse Vakbeweging v 
Dutch State.  Under a national law in Holland 
workers are allowed to receive a payment in 
lieu of annual leave which is carried over from 
the previous year’s minimum entitlement.  

The ECJ held that this was in breach of 
the WTD.  Although there is nothing in the 
Directive which means that leave cannot be 
carried over to the next holiday year, it does 
specifically state that a payment in lieu is 
not permitted (apart from on termination).  
The reasoning behind this is to ensure that 
from a health and safety point of view the 
worker actually takes their holiday rather 
than being able to opt for a payment in lieu.  
However, there is nothing in the Directive to 
stop workers carrying over leave and taking 
it in the next holiday year, although this is 
currently specifically precluded by the WTR 
in the UK.

Holiday pay and sickness
The issue of the treatment of holiday while 
an employee is on long term sick leave is 
still outstanding as the claimants have Court 
of Appeal found that employees on long term 
sick leave were not entitled to take paid 
holiday during that time and if they are 
absent for the entire holiday year are not 
entitled to a payment in lieu of untaken 
holiday if they are dismissed.  

The Court of Appeal also overturned List 
Design v Douglas concerning a worker’s 
entitlement to claim for non-payment of 
holiday pay and confirmed that a worker 
cannot claim for this as a deduction from 
wages and that the remedy is under WTR.  
This limits any claim on termination to holi-
day pay during the holiday year only and this 
part of the decision was followed by the EAT 
in Apex Masonry Contractors Ltd v Everitt. 
The House of Lords is due to be hear the 
appeal at the end of October 2006 so watch 
this space!

Conclusion
These recent decisions, apart from that 
on rolled-up holiday pay, have tended to 

favour the employer and it remains to be seen 
what the impact will be on businesses once 
all workers become entitled to 8 extra days’ 
holiday.  The DTI consultation closes on 22 
September 2006 with plans for the regulations 
to come into force in October 2007.
One point arising from the Chartered Manage-
ment Institute survey is the potential risk of 
stress claims from senior members of staff 
who are not taking holiday.  In the recent Court 
of Appeal decision in Hone v Six Continents 
Retail Ltd a pub manager was successful in 
his claim for damages for psychiatric injury 
caused by hours worked significantly in excess 
of the 48-hour week.  If employers visibly and 
positively promote and encourage all employ-
ees, including senior members of staff, to take 
their full holiday entitlement, this may ultimate-
ly aid in a defence to and/or minimise the risk 
of stress claims as a result of overwork. 
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tion, and other litigation.

In Reeves v. Swift Transportation Company, 
Inc., No. 05-5271 (W.D. Tenn. May 16, 2006) 
(recommended for full-text publication), the 
United States Court of Appeals for the Sixth 
Circuit confirmed the judgment of the District 

Court which had granted Swift Transporta-
tion’s Motion for Summary Judgment on the 
issue of whether Swift’s termination of a 
pregnant employee named Reeves violated 
the Pregnancy Discrimination Act under a  
theory of disparate treatment. 

In confirming the judgment of the District 
Court, the Court of Appeals held that Swift’s 
light-duty policy was pregnancy-blind and 
did not support an inference of pregnancy 
discrimination without any proof from the 
plaintiff of discriminatory intent on the part 
of Swift. In reaching this decision, the Court 
considered the following facts: 

Reeves was a truck driver for Swift Transpor-
tation and had been informed by Swift Trans-
portation at the start of employment that her 
job required her to bend, twist, climb, squat, 
crouch, and balance. She knew that she had 
to use a dolly and that she had to push or 
pull weight weighing up to 200 pounds and 
that she had to occasionally push freight 
weighing up to 100 pounds. In completing 
her application for employment, she repre-
sented that she could perform such physical 
labor – in addition to other physical duties 
associated with the job.

Shortly after Ms. Reeves started work with 
Swift Transportation, she said that she 
discovered that she was pregnant. Her physi-
cian restricted her to light duty work pending 
her appointment with an obstetrician. Swift 
told Ms. Reeves that no light duty work was 
available, and she was sent home. Upon 
seeing Ms. Reeves, the obstetrician also 
restricted Ms. Reeves to light duty work. At 
all times, Swift maintained a policy provid-
ing light duty work for only employees with 
workers’ compensation claims. Ms. Reeves 
did not have a workers’ compensation claim 
pending. Her need for light duty work was 
wholly related to her pregnancy. Swift main-
tained that if Ms. Reeves had filed a work-
ers’ compensation claim for an on-the-job 
injury while she was pregnant, then light duty 
work would have been afforded her under the 
light duty policy that applied only to workers’ 
compensation claimants. Swift never made 
any exceptions to its light duty policy. 

The District Court held that Swift’s policy 
was not a pretext for discrimination. Swift 
did not take into account pregnancy and 
did not make exceptions for non-pregnant 
employees while enforcing the policy against 
pregnant employees. 

In explaining its holding, the Court stated 
that to rule otherwise would afford pregnant 
women more benefits and better treatment 
than other employees – instead of the equal 
benefits and treatment that was intended by 
the Act. 

It is important to note that Reeves produced 
no direct evidence of pregnancy discrimina-
tion. She only argued that the effect of the 

mailto:marc.harwell@leitnerfirm.com
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Swift light-duty policy was to treat pregnant 
employees differently from non-pregnant 
employees who were injured on the job. In 
addressing Ms. Reeves’ argument, the Court 
stated that Ms. Reeves sought preferential 
medical treatment under the Pregnancy Dis-
crimination Act rather than equal treatment. 
The Court held that Swift Transportation was 
not under any obligation to apply the same 
light duty work to pregnant employees that it 
afforded workers’ compensation claimants. 

Because of Ms. Reeves’ failure to provide 
any direct evidence of discriminatory intent; 
because of Ms. Reeves’ failure to provide 
any circumstantial evidence that Swift’s 
policy was a pretext for discrimination; and 
because of Swift’s introduction of proof of 
a justifiable and non-discriminatory reason 
for the termination of Ms. Reeves; i.e., her 
incapacity to perform full duty labor as an 
employee without a workers’ compensa-
tion claim, the Court concluded that the 
plaintiff’s claim failed as a matter of law.

Can You Release 
FMLA Claims?
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Recently, the Fourth Circuit Court of Appeals, 
the federal appellate court covering Mary-
land, North Carolina, South Carolina, Virginia, 
and West Virginia, held that an employee 

could sue her former employer under the FMLA 
even though the employee had signed a gen-
eral release of all claims against the employer. 
See Taylor v. Progress Energy, Inc., 415 F.3d 
364 (4th Cir. 2005). In Taylor, the employee 
was terminated in a reduction in force, based 
in part on her extensive absenteeism. Although 
the employer had granted the employee FMLA 
leave for some of her absences, it wrongly re-
fused to count all her absences as FMLA leave, 
despite the employee’s repeated requests 
that it do so. When the employer terminated 
the employee it offered her severance in the 
amount of approximately $12,000 in exchange 
for a general release of all claims against the 
employer. The employee signed the release, 
accepted the severance and then sued the 
employer for denying her FMLA-protected leave, 
terminating her for medical absences, and 
retaliating against her for complaining about 
the employer’s violation of the FMLA.

The Fourth Circuit held that the employee’s re-
lease of her FMLA claims was invalid and that 
she was not prohibited from suing her former 
employer. In so holding, the court relied upon 
a DOL regulation which states that “employ-
ees cannot waive, nor may employers induce 
employees to waive, their rights under [the] 
FMLA.” 29 C.F.R. § 825.220(d). The court 
distinguished an employee’s ability to release 
claims under Title VII and other anti-discrimi-
nation statutes, finding that the FMLA was 
more analogous to the FLSA in its statutory 
scheme than Title VII and noting that an em-
ployee cannot waive FLSA rights unless such 
waiver is approved by the DOL or a court.

This decision creates a split in the circuits 
which have addressed whether FMLA claims 
may be waived. In 2003, the Fifth Circuit 
Court of Appeals, the federal appellate 
court for Louisiana, Mississippi and Texas, 
held that a former employee’s release of a 
retaliation claim under the FMLA was valid and 
enforceable. Faris v. Williams WPC-1, Inc., 332 
F.3d 316, 320-21 (5th Cir. 2003). The Faris 
court found that a cause of action for retalia-
tion was not a “substantive” right under the 
FMLA and that 29 C.F.R. § 825.220(d) did not 
govern the post-dispute resolution of non-sub-
stantive rights under the Act. “A plain reading 
of the regulation is that it prohibits prospective 
waiver of rights, not the post-dispute settle-
ment of claims.” Id. at 321. Two other circuits 
have also allowed waiver of retaliation claims 
under the FMLA. See Halvorson v. Boy Scouts 
of America, 2000U.S. App. LEXIS 9648 (6th 
Cir. May 3, 2000); Schoenwald v. Arco Alaska, 
Inc., 1999 U.S. App. LEXIS 20955 (9th Cir. Aug. 
30, 1999).

Although the remaining Federal Courts of 
Appeal have not yet addressed this issue, 
employers should be aware that any severance 
agreement or other settlement agreement 
which includes a release of FMLA claims might 
not be enforceable. Moreover, under the Taylor 
case, an employee may be able to accept the 
severance monies in exchange for signing the 
release, and then sue the employer anyway.

Lack Of Coopera-
tion With An EEOC 
Investigation And 
The Failure To 
Exhaust Adminis-
trative Remedies
Shikles v. Sprint/United Mgmt. Co., 
426 F.3d 1304, 96 FEP Cases 1156 
(10th Cir. 10/20/05)

 
By David M. Eisenberg
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Davis Shikles began working for Sprint in 
1997, at the age of 56. In March 2002, 
he was dismissed as part of a reduction 
in force. While Plaintiff was the oldest em-
ployee in his job classification at the time of 
his layoff, nearly all of the other employees 
laid off in his department at that time were 
under 40, and other co-workers over the age 
of 40 were retained. Shikles filed a timely 
charge of discrimination with Equal Employ-
ment Opportunity Commission, alleging that 
Sprint had violated the Age Discrimination in 
Employment Act. 

Sprint filed a position statement with regard 
to Shikles’ allegations, and some 91 days 
after the charge was filed, Sprint received a 
copy of Shikles’ EEOC dismissal and Notice 
of Right-to-Sue. The EEOC notice reflected 
that the agency had dismissed the charge 
because Shikles “… failed to provide infor-
mation, failed to appear or be available for 
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interviews/conferences, or otherwise failed 
to cooperate to the extent that it was not 
possible to resolve [his] charge”.�

Shikles sued in U.S. District Court, Kan-
sas City, Kansas, soon after receiving his 
right-to-sue notice. Sprint determined that it 
would defend this action on the grounds that 
(1) Shikles was terminated for legitimate 
business reasons, and not because of his 
age; and (2) by failing to cooperate with the 
EEOC investigation, Shikles had failed to 
exhaust his administrative remedies, which 
barred his lawsuit.

Sprint issued a Freedom of Information Act 
request to the EEOC, for its investigative file 
regarding Shikles’ charge of discrimination. 
The file showed that for more than three 
months, the EEOC senior investigator in 
charge of the case tried in vain to arrange 
a telephone interview with Shikles, and to 
obtain from him documentation needed to in-
vestigate his complaint. Appointments were 
canceled, phone messages were unreturned, 
and requested documents were never fur-
nished.  A warning from the Investigator that 
the charge would be dismissed for lack of 
cooperation was ignored.

Sprint asked the EEOC if it would make 
its investigator available for a deposition. 
After some negotiation with the Regional 
Attorney’s office, the EEOC agreed to furnish 
an affidavit from the investigator, which 
spelled out the relevant facts that led to 
its dismissal based on Shikles’ failure to 
cooperate.

Following discovery, Sprint moved for sum-
mary judgment. The District Court ruled in 
Sprint’s favor, holding:

1	 Shikles had indeed failed to cooperate 
in the EEOC’s investigation of his dis-
crimination charge, and thus had failed to 
exhaust his administrative remedies.

2	 Alternatively, even if Shikles somehow 
could be excused from exhausting his 
administrative remedies, he raised no 
triable issue of age discrimination.

Plaintiff appealed to the 10th Circuit, and 
in the words of Kansas City Star business 
reporter Diane Stafford�, this is where the 
case became “more interesting”.

“The EEOC submitted a friend-of-the-
court brief for the plaintiff — the very 
man who had failed to help the agency 

�	 Sprint learned from a Freedom of Information Act 
request that in the year 2001-02, only 12 of 1,394 
charges were closed by the Kansas City office on the 
basis of the charging party’s failure to cooperate. An-
other 24 cases were closed based on charging party’s	
failure to respond.

�	 Kansas City Star, October 28, 2005, page C-1, “At 
Work: It’s Better to Stay in the System”.

gather information about his case.
The EEOC argued in its brief that it ‘does 
not agree that a charging party’s failure to 
cooperate during the administrative pro-
cess precludes him from later proceeding 
against his employer in court.’”�

It may strike the casual observer as odd for 
the EEOC to argue that a charging party is 
free to thumb his nose at the EEOC investiga-
tive process, and still have his day in court. 
The 10th Circuit was apparently somewhat 
perplexed as well, and it held that Shikles’ lack 
of cooperation constituted a failure to exhaust 
administrative remedies, which is a jurisdic-
tional prerequisite to suit under the ADEA, and 
that the District Court therefore lacked subject 
matter jurisdiction over his claim. Shikles v. 
Sprint/United Management Company, 426 F.3d 
1304, 96 FEP Cases 1156 (10th Cir. Oct. 20, 
2005). In so holding, the Court concluded that:

1	 Consistent with its prior holdings that a 
plaintiff must cooperate with the EEOC to 
exhaust administrative remedies under 
Title VII and the ADA, there is also a duty to 
cooperate under the ADEA.

2	 Even though a number of reported cases 
on failure to cooperate/failure to exhaust 
involve federal employees, the duty to coop-
erate applies in the private sector, as well.

3	 Plaintiff’s duty to cooperate is not unduly 
onerous, and does not require “perfect 
cooperation”. Rather, “[i]t is only when 
a plaintiff’s non-cooperation effectively 
prevents the EEOC’s investigation and con-
clusion efforts that the EEOC proceeding 
essentially becomes a sham or meaning-
less proceeding that a charging party’s 
non-cooperation will amount to a failure to 
exhaust administrative remedies.”

4	 Public policy favors a requirement of 
good faith participation in the adminis-
trative process by the charging party. 
“…[C]ooperation by the charging party is 
indispensable to the EEOC’s processing 
of a charge….This is because the time is 
intended to be used for meaningful dia-
logue and conciliation efforts, not just as 
a cooling-off period, and the EEOC cannot 
engage in conciliation without the active 
engagement of both sides to a dispute.”

5	 The EEOC’s “interpretation” that cooperation 
is not a prerequisite to suit is not entitled to 
special deference under Chevron U.S.A., Inc. 
v. Natural Res. Def. Council, Inc., 467 U.S. 
837, 843-44 (1984), because that inter-
pretation was articulated only in the course 
of litigation (e.g., in an amicus brief) rather 
than in a deliberative exercise of interpre-
tive authority (e.g, in regulations or formal 
enforcement guidelines).

�	 Following the EEOC’s appearance as amicus curiae, 
the U.S. Chamber of Commerce and Equal Employment 
Advisory Council entered amicus appearances in support 
of Sprint’s position.

6	 In deciding whether a plaintiff has failed 
to exhaust administrative remedies, a 
district court must review the conduct 
that gave rise to the agency’s decision to 
dismiss, not the agency’s decision itself.

Practice tips for employers: Should you 
receive an EEOC (or state EEO agency) 
dismissal letter indicating that the charge 
was dismissed for lack of cooperation, 
make sure you assert this as a defense in 
any subsequent lawsuit. Because the court 
will not simply “adopt” an EEOC finding of 
non-cooperation and must conduct its own 
examination of the underlying facts, you 
must obtain the EEOC’s investigative file, 
and get either an affidavit or deposition 
testimony from the investigator, to make 
sure that these facts are properly placed 
on-the-record.

Possible future developments: The EEOC 
has similarly appeared as amicus curiae 
in a Title VII case currently pending before 
the 7th Circuit, entitled Doe v. Oberweis 
Dairy (cases no. 04-3680, 05-1998, and 
05-3770). Here too, the EEOC is arguing 
against a district court’s dismissal based 
on failure to cooperate/failure to exhaust. 
The Oberweis Dairy case was argued on May 
30, 2006, in front of Circuit Judges Posner, 
Kanne and Wood, and is awaiting decision.



ALFA International   |   LABOR AND EMPLOYMENT Update   |   Summer 2006	 [ Return to Contents ]

�

Directory Of 
Member Firms

Alabama

Birmingham

Bradley Arant Rose & White LLP
One Federal Place
1819 5th Ave. North
Birmingham, Alabama  35203

James P. Alexander
jalexander@bradleyarant.com
Jay D. St. Clair
jstclair@bradleyarant.com
Donald B. Sweeney, Jr.
dsweeney@bradleyarant.com

Tel:  (205) 521-8000
Fax:  (205) 521-8800
www.bradleyarant.com

Huntsville

Bradley Arant Rose & White LLP
200 Clinton Avenue West Suite 900
Huntsville, Alabama  35801-4900

Warne S. Heath
wheath@bradleyarant.com

Tel:  (256) 517-5100
Fax:  (256) 517-5200
www.bradleyarant.com

Mobile

Bowron, Latta & Wasden, P.C.
Colonial Bank Center, #400
41 West I-65 Service Road North
Mobile, Alabama  36608

Kristin Taylor Ashworth
kta@bowronlatta.com
H. William Wasden
hww@bowronlatta.com

Tel:  (251) 344-5151
Fax:  (251) 344-9696
www.bowronlatta.com

Montgomery

Bradley Arant Rose & White LLP
Alabama Center for Commerce
401 Adams Avenue, Suite 780
Montgomery, Alabama  36104

Charles A. “Chuck” Stewart III
cstewart@bradleyarant.com

Tel:  (334) 956-7700
Fax:  (334) 956-7701
www.bradleyarant.com

Alaska

Anchorage

Delaney, Wiles, Inc.
1007 West 3rd Avenue, Suite 400
Anchorage, Alaska  99501-1990

Cindy L. Ducey
cld@delaneywiles.com

Tel:  (907) 279-3581
Fax:  (907) 277-1331
www.delaneywiles.com

Arizona

Phoenix

Renaud Cook Drury Mesaros, PA
Phelps Dodge Tower
One North Central, Suite 900
Phoenix, Arizona  85004

James L. Blair
jblair@rcdmlaw.com
William W. Drury, Jr.
wdrury@rcdmlaw.com

Tel:  (602) 307-9900
Fax:  (602) 307-5853
www.rcdmlaw.com

Arkansas

Little Rock

Wright, Lindsey & Jennings LLP
200 West Capitol Avenue
Suite 2300
Little Rock, Arkansas  72201-3699

Bettina Brownstein
bbrownstein@wlj.com
William Stuart Jackson
wjackson@wlj.com
Michelle Kaemmerling
mkaemmerling@wlj.com
John G. Lile
jlile@wlj.com
Troy Price
tprice@wlj.com
Judy Wilber
jwilber@wlj.com

Tel:  (501) 371-0808
Fax:  (501) 376-9442
www.wlj.com

Rogers

Wright, Lindsey & Jennings LLP
903 North 47th Street
Suite 101
Rogers, Arkansas  72756

Eva Madison
emadison@wlj.com
Scott Summers
ssummers@wlj.com

Tel:  (479) 986-0888
Fax:  (479) 986-8932
www.wlj.com

California

Los Angeles

Haight, Brown 
& Bonesteel, L.L.P.
6080 Center Drive, Suite 800
Los Angeles, California  90045

Kenneth G. Anderson
andersok@hbblaw.com
Margaret J. Grover
mgrover@hbblaw.com
Jennifer Palagi
jpalagi@hbblaw.com

Tel:  (310) 215-7100
Fax:  (310) 215-7300
www.hbblaw.com

San Diego

Higgs, Fletcher & Mack, L.L.P.
401 West “A” Street, Suite 2600
San Diego, California  92101-7913

Alexis S. Gutierrez
agutierrez@higgslaw.com
James M. Peterson
peterson@higgslaw.com

Tel:  (619) 236-1551
Fax:  (619) 696-1410
www.higgslaw.com

Santa Ana

Haight, Brown 
& Bonesteel, L.L.P.
5 Hutton Center Drive
Santa Ana, California  92707

Yvette C. Davis
ydavis@hbblaw.com

Tel:  714-754-1100
Fax:  714-754-0826
www.hbblaw.com

http://www.hbblaw.com


ALFA International   |   LABOR AND EMPLOYMENT Update   |   Summer 2006	 [ Return to Contents ]

�

Colorado

Denver

Hall & Evans, L.L.C.
1125 Seventeenth Street
Suite 600
Denver, Colorado  80202-5800

John E. Bolmer
bolmerj@hallevans.com
Thomas Lyons
lyonst@hallevans.com
Awilda Marquez
marqueza@hallevans.com
Andrew Ringel
ringela@hallevans.com

Tel:  (303) 628-3300
Fax:  (303) 628-3368
www.hallevans.com

Connecticut

Hartford

Halloran & Sage LLP
One Goodwin Square
225 Asylum Street
Hartford, Connecticut  06103

Stephen P. Fogerty
fogerty@halloran-sage.com

Tel:  (860) 522-6103
Fax:  (860) 548-0006
www.halloran-sage.com

Westport

Halloran & Sage LLP
315 Post Road West
Westport, Connecticut  06880-4739

Stephen P. Fogerty
fogerty@halloran-sage.com
Thomas P. O’Dea, Jr.
odea@halloran-sage.com

Tel:  (203) 227-2855
Fax:  (203) 227-6992
www.halloran-sage.com

Florida

Fort Lauderdale

Fowler White Burnett P A
Bank of America Tower
100 Southeast Third Avenue 
Suite 1100
Fort Lauderdale, Florida  33394

Christopher E. Knight
cknight@fowler-white.com

Tel:  954-377-8100
Fax:  954-377-8101
www.fowler-white.com

Miami

Fowler White Burnett P A
Espirito Santo Plaza
1395 Brickell Avenue, 14th Floor
Miami, Florida  33131

Christopher E. Knight
cknight@fowler-white.com
Timothy Schranck
tschranck@fowler-white.com

Tel:  (305) 789-9200
Fax:  (305) 789-9201
www.fowler-white.com

Orlando

Dean, Mead, Egerton, Bloodworth, Capouano 
& Bozarth
800 North Magnolia Avenue
Suite 1500
Orlando, Florida  32803

Nichole M. Mooney
nmooney@deanmead.com

Tel:  (407) 841-1200
Fax:  (407) 423-1831
www.deanmead.com

Georgia

Atlanta

Hawkins & Parnell, LLP
4000 SunTrust Plaza
303 Peachtree St., NE
Atlanta, Georgia  30308-3243

Ronald G. Polly, Jr.
rpolly@hplegal.com

Tel:  (404) 614-7400
Fax:  (404) 614-7500
www.hawkinsparnell.com

Savannah

Hunter, MacLean, Exley 
& Dunn, P.C.
200 E. St. Julian Street
Savannah, Georgia  31401

Wade W. Herring, II
wherring@huntermaclean.com
Shawn A. Kachmar
skachmar@huntermaclean.com
Sarah H. Lamar
slamar@huntermaclean.com

Tel:  (912) 236-0261
Fax:  (912) 236-4936
www.huntermaclean.com

Illinois

Belleville

Brown & James, P.C.
Richland Plaza 1
525 West Main Street, Suite 200
Belleville, Illinois  62220-1547

Charles E. Reis IV
CReis@bjpc.com

Tel:  (618) 235-5590
Fax:  (618) 235-5591
www.brownjames.com

Chicago

Johnson & Bell, Ltd.
33 West Monroe Street, Suite 2700
Chicago, Illinois  60603

Kathryn R. Hoying
hoyingk@jbltd.com
Joseph F. Spitzzeri
spitzzerij@jbltd.com

Tel:  (312) 372-0770
Fax:  (312) 372-9818
www.johnsonandbell.com

Indiana

Hammond

Beckman, Kelly & Smith
5920 Hohman Avenue
Hammond, Indiana  46320-2423

Melanie M. Dunajeski
mdunajeski@bkslegal.com

Tel:  (219) 933-6200
Fax:  (219) 933-6201
www.bkslegal.com

http://www.bkslegal.com


ALFA International   |   LABOR AND EMPLOYMENT Update   |   Summer 2006	 [ Return to Contents ]

10

Kansas

Overland Park

Baker Sterchi Cowden 
& Rice L.L.C.
51 Corporate Woods
9393 West 110th Street, Suite 500
Overland Park, Kansas  66210

Thomas E. Rice
rice@bscr-law.com
David M. Eisenberg
eisenberg@bscr-law.com
James R. Jarrow
jarrow@bscr-law.com
James S. Kreamer
kreamer@bscr-law.com

Tel:  (913) 451-6752
Fax:  (816) 472-0288
www.bscr-law.com

Kentucky

Covington

Dinsmore & Shohl LLP
255 E. 5th Street, Suite 1900 
Cincinnati, Ohio 45202

Michael W. Hawkins
michael.hawkins@dinslaw.com

Tel:  (513) 977-8270
Fax:  (513) 977-8141
www.dinslaw.com

Louisville

Woodward, Hobson 
& Fulton, L.L.P.
2500 National City Tower
Louisville, Kentucky  40202

Kathryn A. Quesenberry
kquesenberry@whf-law.com

Tel:  (502) 581-8000
Fax:  (502) 581-8111
www.whf-law.com

Louisiana

New Orleans

Leake & Andersson, L.L.P.
1100 Poydras Street
Suite 1700
New Orleans, Louisiana  70163

George D. Fagan
gfagan@leakeandersson.com

Tel:  (504) 585-7500
Fax:  (504) 585-7775
www.leakeandersson.com

Maine

Portland

Norman, Hanson & Detroy, LLC
415 Congress Street
Portland, Maine  04112

Robert W. Bower
rbower@nhdlaw.com

Tel:  (207) 774-7000
Fax:  (207) 775-0806
www.nhdlaw.com

Maryland

Baltimore

Semmes, Bowen & Semmes P.C.
250 West Pratt Street
Suite 1600
Baltimore, Maryland  21201

Donald F. Burke
dburke@semmes.com

Tel:  (410) 539-5040
Fax:  (410) 539-5223
www.semmes.com

Massachusetts

Boston

Morrison Mahoney LLP
250 Summer Street
Boston, Massachusetts  02210

Lee Stephen MacPhee
lmacphee@morrisonmahoney.com

Tel:  (617) 439-7500
Fax:  (617) 439-7590
www.morrisonmahoney.com

Springfield

Morrison Mahoney LLP
Tower Square
1500 Main Street, Suite 2400
Springfield, Massachusetts  01115

Lee Stephen MacPhee
lmacphee@morrisonmahoney.com

Tel:  413-737-4373
Fax:  413-739-3125
www.morrisonmahoney.com

Worcester

Morrison Mahoney LLP
One Chestnut Place
10 Chestnut Street, Suite 470
Worcester, Massachusetts  01608

Lee Stephen MacPhee
lmacphee@morrisonmahoney.com

Tel:  508-757-7777
Fax:  508-752-6224
www.morrisonmahoney.com

Michigan

Detroit

Plunkett & Cooney, P.C.
535 Griswold Street
38505 Woodward
Suite 2400
Detroit, Michigan  48226

Mary P. Cauley
mcauley@plunkettcooney.com
Theresa Smith Lloyd
tlloyd@plunkettcooney.com

Tel:  (313) 965-3900
Fax:  (313) 983-4350
www.plunkettcooney.com

Minnesota

Minneapolis

Rider Bennett, LLP
33 South Sixth Street
Suite 4900
Minneapolis, Minnesota  55402

Sue Fischer
sfischer@riderlaw.com
John Hauge
jhauge@riderlaw.com
Charles A. Roach
croach@riderlaw.com

Tel:  (612) 340-8900
Fax:  (612) 340-7900
www.riderlaw.com

http://www.riderlaw.com
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Mississippi

Jackson

Daniel Coker Horton & Bell, P.A.
4400 Old Canton Road 
Suite 400
Jackson, Mississippi  39211

Silas McCharen
smccharen@danielcoker.com

Tel:  (601) 969-7607
Fax:  (601) 969-1116
www.danielcoker.com

Missouri

Kansas City

Baker Sterchi Cowden 
& Rice L.L.C.
Crown Center
2400 Pershing Road, Suite 500
Kansas City, Missouri  64108-2533

David M. Eisenberg
eisenberg@bscr-law.com
James R. Jarrow
jarrow@bscr-law.com
Thomas E. Rice
rice@bscr-law.com
Kara Trouslot Stubbs
stubbs@bscr-law.com

Tel:  (816) 471-2121
Fax:  (816) 472-0288
www.bscr-law.com

St. Louis

Brown & James, P.C.
1010 Market Street, 20th Floor
St. Louis, Missouri  63101

Charles E. Reis IV
CReis@bjpc.com

Tel:  (314) 421-3400
Fax:  (314) 421-3128
www.brownjames.com

Nebraska

Lincoln

Baylor, Evnen, Curtiss, Grimit 
& Witt, LLP
1248 “O” Street, Suite 600
Lincoln, Nebraska  68508

Randall L. Goyette
rgoyette@baylorevnen.com
Dallas D. Jones
djones@baylorevnen.com
Gail S. Perry
gperry@baylorevnen.com
Walter E. Zink II
wzink@baylorevnen.com

Tel:  (402) 475-1075
Fax:  (402) 475-9515
www.baylorevnen.com

 
New Jersey

Newark

Sills Cummis Epstein 
& Gross P.C.
One Riverfront Plaza
Newark, New Jersey  07102

David W. Garland
dgarland@sillscummis.com

Tel:  (973) 643-7000
Fax:  (973) 643-6500
www.sillscummis.com

New Mexico

Albuquerque

Butt Thornton & Baehr PC
4101 Indian School Road, NE
Suite 300 South
Albuquerque, New Mexico  87110

Agnes Fuentevilla Padilla
afpadilla@btblaw.com

Tel:  (505) 884-0777
Fax:  (505) 889-8870
www.btblaw.com

New York

Albany

Carter, Conboy, Case, Blackmore, Maloney 
& Laird, P.C.
20 Corporate Woods Blvd.
Albany, New York  12211-2350

Michael J. Murphy
mmurphy@carterconboy.com

Tel:  (518) 465-3484
Fax:  (518) 465-1843
www.carterconboy.com

New York CITY

Lester Schwab Katz 
& Dwyer, LLP
120 Broadway
New York, New York  10271-0071

Richard Granofsky
rgranofsky@lskdnylaw.com

Tel:  (212) 964-6611
Fax:  (212) 267-5916
www.lskdnylaw.com

North Carolina

Charlotte

Helms Mulliss & Wicker, PLLC
201 North Tryon Street
Charlotte, North Carolina  28202

John McDonald
john.mcdonald@hmw.com

Tel:  (704) 343-2000
Fax:  (704) 343-2300
www.hmw.com

Raleigh

Young Moore 
and Henderson P.A.
3101 Glenwood Ave. 
Suite 200
Raleigh, North Carolina  27612

William M. Trott
wmt@youngmoorelaw.com

Tel:  (919) 782-6860
Fax:  (919) 782-6753
www.youngmoorelaw.com

http://www.youngmoorelaw.com
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North Dakota

Bismarck

Vogel Law Firm
200 North 3rd Street, Suite 201
P.O. Box 2097
Bismarck, North Dakota  58501

Leslie Bakken Oliver
loliver@vogellaw.com

Tel:  (701) 258-7899
Fax:  (701) 258-9705
www.vogellaw.com

Fargo

Vogel Law Firm
218 NP Avenue
Fargo, North Dakota  58107-1389

Lisa Edison-Smith
ledison-smith@vogellaw.com
W. Todd Haggart
thaggart@vogellaw.com

Tel:  (701) 237-6983
Fax:  (701) 356-6395
www.vogellaw.com

Ohio

Cincinnati

Dinsmore & Shohl LLP
Suite 1900
255 East Fifth St.
Cincinnati, Ohio  45202-3172

Michael W. Hawkins
michael.hawkins@dinslaw.com
Charles M. Roesch
chuck.roesch@dinslaw.com

Tel:  (513) 977-8200
Fax:  (513) 977-8141
www.dinslaw.com

Columbus

Crabbe, Brown & James LLP
500 South Front St.reet 
Suite 1200
Columbus, Ohio  43215-0014

Christina L. Corl
ccorl@cbjlawyers.com
Vincent J. Lodico
vlodico@cbjlawyers.com
Jeffrey M. Brown
jbrown@cbjlawyers.com

Tel:  (614) 228-5511
Fax:  (614) 229-4559
www.cbjlawyers.com

Dayton

Dinsmore & Shohl LLP
50 East Third Street
Dayton, Ohio  45402

Michael W. Hawkins
michael.hawkins@dinslaw.com

Tel:  (937) 449-6400
Fax:  (937) 449-6405
www.dinslaw.com

Oklahoma

Oklahoma City

Whitten, Nelson, McGuire, Terry & Roselius
P. O. Box 138800
Oklahoma City, Oklahoma  73113

Philip Anderson
panderson@whitten-nelson.com
Jim T. Priest
jimpriest@whitten-nelson.com

Tel:  (405) 705-3600
Fax:  (405) 705-2573
www.whitten-nelson.com

Oregon

Portland

Cosgrave Vergeer Kester LLP
805 SW Broadway
8th Floor
Portland, Oregon  97205

Gretchen Mandekor
gmandekor@cvk-law.com
Walter H. Sweek
wsweek@cvk-law.com

Tel:  (503) 323-9000
Fax:  (503) 323-9019
www.cvklaw.com

Pennsylvania

Harrisburg

McNees Wallace & Nurick LLC
100 Pine Street
P.O. Box 1166
Harrisburg, Pennsylvania  17108

Schaun D. Henry
shenry@mwn.com
Brian F. Jackson
bjackson@mwn.com
Andrew L. Levy
alevy@mwn.com

Tel:  (717) 232-8000
Fax:  (717) 237-5300
www.mwn.com

Philadelphia

German, Gallagher & Murtagh
The Bellevue
200 S. Broad Street, Suite 500
Philadelphia, Pennsylvania  19102

Judy Delaney
delaneyj@ggmfirm.com
Gary H. Hunter
hunterg@ggmfirm.com
Jeffrey D. Laudenbach
laudenbachj@ggmfirm.com

Tel:  (215) 545-7700
Fax:  (215) 732-4182
www.ggmfirm.com

Pittsburgh

Meyer, Darragh, Buckler,  Bebenek & Eck, 
P.L.L.C.
U.S. Steel Tower
Suite 4850
600 Grant Street
Pittsburgh, Pennsylvania  15219

Marie Milie Jones
mjones@mdbbe.com
J. Michael Klutch
mklutch@mdbbe.com

Tel:  (412) 261-6600
Fax:  (412) 471-2754
www.mdbbe.com

mailto:ledison-smith@vogellaw.com
http://www.mdbbe.com
mailto:michael.hawkins@dinslaw.com
mailto:chuck.roesch@dinslaw.com
mailto:michael.hawkins@dinslaw.com
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Rhode Island

Providence

Higgins, Cavanagh 
& Cooney LLP
The Hay Building
123 Dyer Street
Providence, Rhode Island  02903

Gerald C. DeMaria
gdemaria@hcc-law.com
James A. Ruggieri
jruggieri@hcc-law.com

Tel:  (401) 272-3500
Fax:  (401) 273-8780
www.hcc-law.com

South Carolina

Charleston

Young Clement Rivers LLP
28 Broad Street
Charleston, South Carolina  29401

Carol B. Ervin
cervin@ycrlaw.com
Shawn D. Wallace
swallace@ycrlaw.com

Tel:  (843) 577-4000
Fax:  (843) 724-6600
www.ycrlaw.com

Columbia

Nelson Mullins Riley 
& Scarborough LLP
1320 Main Street 
Suite 1700
Columbia, South Carolina  29201

Deborah Whittle Durban
Debbie.Durban@nelsonmullins.com
Sue Erwin Harper
corky.harper@nelsonmullins.com
Sheryl Blenis Ortmann
sheryl.ortmann@nelsonmullins.com

Tel:  (803) 799-2000
Fax:  (803) 256-7500
www.nelsonmullins.com

Greenville

Nelson Mullins Riley 
& Scarborough LLP
104 S. Main Street 
Suite 900
Greenville, South Carolina  29601

Andreas N. Satterfield, Jr.
andy.satterfield@nelsonmullins.com
Kenneth E. Young
ken.young@nelsonmullins.com

Tel:  (864) 250-2300
Fax:  (864) 232-2925
www.nelsonmullins.com

Myrtle Beach

Nelson Mullins Riley 
& Scarborough LLP
2411 North Oak Street 
Suite 301
Myrtle Beach, South Carolina 29578

Amy Y. Jenkins
amy.jenkins@nelsonmullins.com

Tel:  (843) 448-3500
Fax:  (843) 448-3437
www.nelsonmullins.com

Tennessee

Chattanooga

Leitner, Williams, Dooley 
& Napolitan, PLLC
801 Broad Street
Third Floor, Pioneer Building
Chattanooga, Tennessee  37402

Scott Bennett
scott.bennett@leitnerfirm.com
C. Douglas Dooley
doug.dooley@leitnerfirm.com
Alan B. Easterly
alan.easterly@leitnerfirm.com
Marc H. Harwell
marc.harwell@leitnerfirm.com
Steven W. Keyt
steven.keyt@leitnerfirm.com
Kelly P. Kirkland
kelly.kirkland@leitnerfirm.com

Tel:  (423) 265-0214
Fax:  (423) 267-6625
www.leitnerfirm.com

Knoxville

Lewis, King, Krieg 
& Waldrop, P.C.
One Centre Square, Fifth Floor
620 Market Street
Knoxville, Tennessee  37902

Janet Hayes
jhayes@lewisking.com
Richard W. Krieg
dkrieg@lewisking.com

Tel:  (865) 546-4646
Fax:  (865) 523-6529
www.lewisking.com

Nashville

Leitner, Williams, Dooley 
& Napolitan, PLLC
414 Union Street, Suite 1900
Bank of America Building
Nashville, Tennessee  37219

George H. Rieger, II
chip.rieger@leitnerfirm.com

Tel:  (615) 255-7722
Fax:  (615) 780-2210
www.leitnerfirm.com

Texas

Dallas

Strasburger & Price, L.L.P.
901 Main Street 
Suite 4300
Dallas, Texas  75202

Kimberly Moore
kim.moore@strasburger.com
Paul L. Myers
paul.myers@strasburger.com

Tel:  (214) 651-4300
Fax:  (214) 651-4330
www.strasburger.com

El Paso

Mounce, Green, Myers, Safi 
& Galatzan
100 N. Stanton 
Suite 1700
El Paso, Texas  79901-1334

Mark D. Dore
dore@mgmsg.com

Tel:  (915) 532-2000
Fax:  (915) 541-1597
www.mgmsg.com

http://www.mgmsg.com
mailto:paul.myers@strasburger.com
mailto:kim.moore@strasburger.com
mailto:chip.rieger@leitnerfirm.com
mailto:kelly.kirkland@leitnerfirm.com
mailto:steven.keyt@leitnerfirm.com
mailto:marc.harwell@leitnerfirm.com
mailto:alan.easterly@leitnerfirm.com
mailto:doug.dooley@leitnerfirm.com
mailto:scott.bennett@leitnerfirm.com
mailto:amy.jenkins@nelsonmullins.com
mailto:ken.young@nelsonmullins.com
mailto:andy.satterfield@nelsonmullins.com
mailto:sheryl.ortmann@nelsonmullins.com
mailto:corky.harper@nelsonmullins.com
mailto:debbie.durban@nelsonmullins.com
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Texas (CONT’D) 

Houston

Lorance & Thompson, P.C.
2900 North Loop West 
Suite 500
Houston, Texas  77092

Brian T. Coolidge
btc@lorancethompson.com
David J. Escobar
dje@lorancethompson.com

Tel:  (713) 868-5560
Fax:  (713) 864-4671
www.lorancethompson.com

San Antonio

Ball & Weed, P.C.
745 E. Mulberry 
Suite 500
San Antonio, Texas  78212

Robert D. Kilgore
rdk@ballandweed.com
Larry Gee
leg@ballandweed.com
J.K. Leonard
jkl@ballandweed.com

Tel:  (210) 731-6300
Fax:  (210) 731-6499
www.ball-weed.com

Virginia

Richmond

Morris & Morris, P.C.
1200 WyteStone Plaza
801 East Main Street
Richmond, Virginia  23219

Mark D. Dix
mdix@morrismorris.com
Philip B. Morris
pmorris@morrismorris.com

Tel:  (804) 344-8300
Fax:  (804) 344-8359
www.morrismorris.com

Roanoke

Gentry Locke Rakes & Moore LLP
10 Franklin Road, S.E.
Roanoke, Virginia  24011

Paul G. Klockenbrink
paul_klockenbrink@gentrylocke.com
Todd A. Leeson
todd_leeson@gentrylocke.com
W. David Paxton
david_paxton@gentrylocke.com

Tel:  (540) 983-9300
Fax:  (540) 983-9400
www.gentrylocke.com

Washington

Seattle

Merrick, Hofstedt & Lindsey, P.S.
3101 Western Avenue
Suite 200
Seattle, Washington  98121-1024

Erin H. Hammond
ehammond@mhlseattle.com

Tel:  (206) 682-0610
Fax:  (206) 467-2689
www.mhlseattle.com

Spokane

Paine, Hamblen, Coffin, Brooke 
& Miller LLP
1200 Washington Trust
717 West Sprague
Spokane, Washington  99201-3505

Jim Kalamon
james.kalamon@painehamblen.com

Tel:  (509) 455-6000
Fax:  (509) 838-0007
www.painehamblen.com

West Virginia

Charleston

Robinson & McElwee PLLC
700 Virginia Street East
400 Fifth Third Center
Charleston, West Virginia  25301

Joseph M. Price
jmp@ramlaw.com
William E. Robinson
wer@ramlaw.com
David S. Russo
dsr@ramlaw.com

Tel:  (304) 344-5800
Fax:  (304) 344-9566
www.ramlaw.com

Clarksburg

Robinson & McElwee PLLC
140 West Main Street
Suite 300
Clarksburg, West Virginia  26301

Richard W. Gallagher
rwg@ramlaw.com

Tel:  (304) 622-5022
Fax:  (304) 622-5065
www.ramlaw.com

Wisconsin

Milwaukee

Whyte Hirschboeck Dudek S.C.
555 East Wells Street
Suite 1900
Milwaukee, Wisconsin  53202-3819

Nathan A. Fishbach
nfishbach@whdlaw.com
William E. Hughes III
whughes@whdlaw.com

Tel:  (414) 273-2100
Fax:  (414) 223-5000
www.whdlaw.com

http://www.whlaw.com
mailto:david_paxton@gentrylocke.com
mailto:todd_leeson@gentrylocke.com
mailto:paul_klockenbrink@gentrylocke.com
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International
Firms

AUSTRALIA

Adelaide, south australia

Cowell Clarke
Level 5
63 Pirie Street
Adelaide
South Australia  5000 

Sam McGrath
smcgrath@cowellclarke.com.au

Tel:  61-8-8228-1111
Fax:  61-8-8228-1100
www.cowellclarke.com.au

Melbourne, victoria

Cornwall Stodart
Level 10
114 Williams Street
Melbourne, Victoria  03000 

Louise Houlihan
l.houlihan@cornwalls.com.au
Jane Lawler
j.lawler@cornwalls.com.au

Tel:  61-3-9608-2000
Fax:  61-3-9608-2222
www.cornwalls.com.au

Sydney, new south wales

TressCox Lawyers, Australia
Level 20
135 King Street
Sydney, New South Wales  2000 

Timothy Unsworth
tim_unsworth@tresscox.com.au

Tel:  61-2-9228-9200
Fax:  61-2-9228-9299
www.tresscox.com.au

belgium

Brussels

Marx, Van Ranst, Vermeersch 
& Partners
Avenue de Tervueren 270
B-1150 Brussels
Belgium  

Bruno Blanpain
bruno.blanpain@mvvp.be
Rafael Claes
rafael.claes@mvvp.be

Tel:  32-2-285-01-00
Fax:  32-2-230-33-39
www.mvvp.be

CANADA

Calgary, alberta

Parlee McLaws LLP
3400 Petro-Canada Centre
150 - 6th Avenue S.W.
Calgary, Alberta  T2P 3Y7
Canada 

Gregory D. Stirling
gstirling@parlee.com

Tel:  (403) 294-7000
Fax:  (403) 265-8263
www.parlee.com

Edmonton, alberta

Parlee McLaws LLP
15th Floor Manulife Place
10180  101st Street
Edmonton, Alberta  T5J 4K1
Canada

Robert P. James
rjames@parlee.com
Walter J. Pavlic
wpavlic@parlee.com

Tel:  (780) 423-8500
Fax:  (780) 423-2870
www.parlee.com

Toronto, ONTARIO

Fasken Martineau Dumoulin LLP
Toronto Dominion Bank Tower
Toronto-Dominion Centre 
Suite 4200
Toronto, Ontario  M5K 1N6
Canada

Martin Denyes
mdenyes@tor.fasken.com

Tel:  (416) 865-4364
Fax:  (416) 364-7813
www.fasken.com

FRANCE

Paris

Courtois Lebel
43-47 Avenue de la Grande Armee
75116 Paris 
France 

Nicolas Sauvage
nsauvage@courtois-lebel.com

Tel:  33 158 44 9292
Fax:  33 158 44 9258
www.courtois-lebel.com

iTALY

Rome

Sinisi Ceschini Mancini 
& Partners
Via Francesco Carrara, 24
00196 Rome 
Italy

Roberto Ceschini
RCeschini@scm-partners.com

Tel:  39-06-322-1485
Fax:  39-06-361-3266
www.scm-partners.it

http://www.scm-partners.it
mailto:rafael.claes@mvvp.be
mailto:bruno.blanpain@mvvp.be
mailto:tim_unsworth@tresscox.com.au
mailto:j.lawler@cornwalls.com.au
mailto:l.houlhan@cornwalls.com.au
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mEXICO

Mexico CITY

Von Wobeser Y Sierra, S.C.
Guillermo González Camarena 1100 - 7 Piso
Santa Fe, Centro De Ciudad
01210 Mexico, D.F.   
Mexico

Javier Lizardi
jlizardi@vwys.com.mx

Tel:  52-55-5258-1000
Fax:  52-55-5258-1098
www.vwys.com.mx

Puerto Rico

San Juan

Reichard & Escalera
MCS Plaza 
10th Floor
255 Ponce de Leon Avenue
San Juan, Puerto Rico  00917-1913

Ineabelle Santiago
santiago@reichardescalera.com

Tel:  (787) 758-8888
Fax:  (787) 765-4225
www.recounsel.com

UNITED KINGDOM

London, England

Charles Russell
8 - 10 New Fetter Lane
London, England EC4A 1RS
England

David Green
david.green@charlesrussell.co.uk
Brian Palmer
brian.palmer@charlesrussell.co.uk
Michael Powner
michael.powner@charlesrussell.co.uk

Tel:  44-20-7203-5000
Fax:  44-20-7203-0200

www.charlesrussell.co.uk

mailto:david.green@charlesrussell.co.uk
mailto:brian.palmer@charlesrussell.co.uk
mailto:michael.powner@charlesrussell.co.uk
http://www.charlesrussell.co.uk



